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STATIIMENT'OF'I'II[ E (, {S]E ,AI{D OF THE FIICT'S

Petil.ioner Neclge Nora '[urrrir.:r 
l.''.[ht,: M otherr") is a resident of Broward County,

I.-lorida. Slhe nur 6e:n deaf' since tri rth .

Respondent Jonatha.n Lee Stor::1.:n:'u,rn ("dhe Fzrther'") is a resident of St. Johns

County, Florida. Hr: has been derali's,irr,),e': b,irrh.

Ttre Mother ard the lrather lrLi,t'u'c,', nclt married. T'hey have pr:'oduced a son, T.S.

("the Son"), born Artgust,,l. 2009, t;'rh') lrils beenL dea.f since birth.

Orr April 28,2011" the FilLher fliled an a.ction under Chapter' 742, Florida

St,atutes, al3ainst the Mother in tht: i!i,e,r enlh Clirr;uit Court, St. Johns Cclunty, Irlorida,

which was assigned Case No. Dll I I -r)711,3. T'hat Clourt, on June:27,2011, ordered

Crase No. DRl 1-07(,3 transfbrrecl 1,lr l\ lirrni-Da.de County, Florida.

The Irather's transfen'ed p€rtr:rni l'y i,icl.ion v/;as ,Jocketed in ttre Family Division,

EleventhL Circuit Court, Miami-[)rzr,rlle, r-)c"r'rrnt;r', lFil<lri,Ca, on August 23,201 1, as Case

No. ll-2"5922 (FC 218) and trssignr:)rd [, v ("]ircruit Jr-rdgle Scott M. Bernstein. From the

inception of Case No. 1I:"2:;t)22.,1h',: l'{orlher has ac:knowledged that the Father is a

biological parent o1'the Sc,n.

The l!{other: ernd thc l]athelr .l-)Fr Nilarch 9,2072, executed a [Ternporary and

Partial] I\[e:diated Settlelnent r\gr,ec:lnrent, 'f'hat <Io,t:ument noted thi,rt the Circui.t Court

w'ould be a.sked to resoh'e the fblllr:lrrin.tg ii:isules,: c:hild's school, peffrlanent time-



sharing, child suppc,rt, retroerctivr:,r:[ri rl s,uppc,rt, ancl uncovered medical expenses.

At no time drrring ther pendc:n,cy r;.rf Clase No. 1l'-25922 did Judge Bernstein

appoint r:ither a Gurrrdian Ad I-itenl or: i:r Le64al Clounsel for the S'on.

Judge Bernst,:in conduu:ted rit lrln".'iur1t 1.rial in Case No. ll-25922 on August

31,2012", and,June ,i,201.J, at thr: ,.;,.lnLclr.rsion of'rvhrich he orally announced that the

Son would no long,:r live prirnar"il'y 'r,\, lth the N4rcthr:r, but would live primarily with

ttre Father, so that the Son could at[lr::nd l.[re litert,a of'Florida School for the Deaf and

ttre Blirrcl ("the State Sc,hool"), n,frir:h j.s l,0'cated in St. lt ugustine, Florida,

approxirnately two hurrdrecl s,ev,:nt[1, (2'i'0') mil,es lrom the Mother's residence. A

u,ritten Final Judgnr,ent was; siglni:rl ll:r1' .[u.r;lge Bolrstein on July 2,2013, and docketed

by the Cllerk of the Circuit Courl ut .Iul'r -},2Ct1:\.

The Mother's Notice of r4\.')l:lr:r,ll l.'irorn the final .Iudgmen[ was filed'with the

Clerk of, ttre Circuit Cour:t on Jul'l 8, :r:,1) lil. f'hereafter, the Mlother's app,eal was

docketed as Case lrio. 3D I 3i-18i1.2,

The Mother. in her tlriefs to tlhl:'ll'hird Disrtrict, contended that:

(1) The Circuit (lou:r: lrr,rd r::rr"erd u4ren it l'ailed to;appoint for the Son

e;ither a Guardian Ad .L,itenr ,rrr a l[ ,esal tCourrsel.

(2) T.krLe Circu jt Clourl lrarl ,':n'ed bry ruling that the Son would attend the

State School, which rulinL:q \,\/ar; unsupp'orl.ecl by any independent, competent



evidence that such a pJacennonrl r ro ulcl [:e in the Son's best interests, as required

by tlre First District's decis;i,r:rn in lt:|ilainbri,t'ge'v. Pratt, supra.

(3) The Circuit (lourt. hac[ sn'erC lllr refusing to aff<lrd the Mother the

presumption establ ished l:y [l re final sentr:nce of $ 7,+4.301( 1), Florida

Statr,rtes,' ut arrlvocated b'y ltu r:li:le l3 radficrrl 1,. f'homas in his concuffing opinion

tn B,ainbridge'v. Prat,t, ;tlt1tr,:;r, 6[f ti'o, .]d at 31.5-3 16.

The 
.fhird District, orlL N4ta.y' ;,1 |, 2 (\ 4, iin arr opirrion authored by Judge Lagoa,

affirmed the Circuit Court's tlnal .jurL,11,r;mcnLt.2

Arldressing thre Motherr'sr fi n,r1. iiri2,ur:nent, the Third District, iLn its May 211,2014,

decision, held that Jrrdge Bernsteir hatI not abusecl his discretion in failirrg to rappoint

for the Son either a Guardian l\dl l,il,ern (r,r a Legill (*lounsel. Opinion,pp.6-8.

Next, the Third District, irr it.s,r 1\[ay t\.I,201 4, decision,, ruled that the decision

tn Bainbri,Cge v. Prntt, suprcz, waS fi,rrcturall,y distinguishable and that the absence of

expert testiLrnony colrcernirtg, t.he l:l<1.m.'s co m rrrLuni,cation and educational needs did not

' 'fhLe final sentence, to $; 7',+4- ::llllri. l), Florida Statutes, provides:

fhe mother cf'a chi[,;:l bcrll out. of rverlloc]k is the nratural

:|# I lk:ll #Ill i,i::::;', 

r r; :t' [li:l r: rill T :tr'rj;:T"#

2 'fhLe Third t,listri-ct';s dec.islr:ul Ln (.]lsie lr{,0, 3D1 3-I822has been
electronicallly repofl.ed as: 201 4 \A'L 2:"'t1r,5-\(i3.



constitute a llasis for"reversinE; tkre r.,lr;:uit C,ourt's Irinal Judgment. ()pinion, pp. 8-

10.

Finally, the l-hird Disl.rir;t, irn. itr, It4a'y 21,201 4, decision, ,leclined to discuss

the Mother's third appellate c:ontr:,nrtion (1.e., tlnat the Circuit Court had erned by

declining to afford the Mc,ther the Srrer:iurnlrtion established by the final sentence to

9 744.301(I ), Flor:ic]La Statr"rtes). 1itt,l:r,;'n,i,)11, p,,5.

On Jtun e I ,201 4, the lv4othr: ' n:'r(:,'vrr:rJ frrr rehearing in Case lrlo. 3D 1 3-I'822. In

that motion, the Mcther requresl.e all tlrat: the'l'trjLrd District explicitly address and

dispose of'her thircrl appellate ar"plr.lrn.:nl.,, ti.E7., tlhat the Mother 'il/as entitlecl to the

presumption established b'y,the f-rn,rl scnt,l)ncr: t<l $ 7 214.301( I ), Florida Statute's. That

motion wasr denied, rvithout explanlitrlirt)n, on JunLe 16,2014.

The Mothero or J uly 4, ,,lt) I l, filed hLer notice to invoke this Court's

discretionarry jurisdiction: expre)s:i, iirrd r.lire'ct conlJict with a decision of ;another

District (lourt of Appeal on the sarrne cluer:stio,n of'[avr, i.e., Bainbri.dge v. Prat,t, supra

(the Mol,her's secolld appellate c)o rrl,el r'[i,r::'n').



SIJ MMd'.|'li'l ()F ARGUIIfiII,NT

TFIE D F,CISIIf N OIr'fll l[: 1 l {IR.D DIS'['RICT COUIIT C)F

APPErar,l- OF FL,OFI. ll..:,. t' IN C:hSE NO. 3 D 1 3-1822
EXPRHSSI-Y r\NtD D ll]Flf r 

(l: I'LY CONFI-ICTS WITF{ THE
DECISTON OF 'flll-i l{rlFllil' DIIi'fFllCl' COUR'| C)F

APPE,IT,.I- OF TU.,C)RIL'')2.1\. I}i Br'NTEIMII)GE) V" PRAifT, 68

so. 3d 310 (rr01 r).

In Bctinbridge v. Pratl, st4l'.)i'(t,, ttrer First t)istrict reversed the Circuit llourt's

"rotating, parenting plan" ltrr a mi 'rr,rr ::hilc1 lvho ha,J been diagn<lsed with attention

deficit hyperactivit''r disorcler ancl \,vilS t:nrr:lllerJ in a special T'itle I program for

children with learning diszrbilities. l['hat reversal was premised upon the absence of

evidence: supporting the Circuil, Clcr,uur:'1,'rj r.:,ctnc,lusion that its "rotating parenting plan"

would be irr the child's ber;t inter,:i'rt:i,

Ttre clecision rin Bainl:trict'ge: \1, tttt),'"e,ll', in;(prar, cc)nflicts with tl:re decision in Case

No.3D13-[822, in which the Thirr,:l I)isrtr.ict aflirrned the Circuit Court's "r'otatins

parent plan'" (i.e:., the Son would li',,c: rritlh the Fathcr and attend the State School in

St. Augustine, Flori<la, during the a r::ad t:nrric 1,sar arrd live with the Mother in Broward

County, Flc,rida, during tht: s,urnnle rr rrrr rlnl.lhs), -['hat c<lnflict confer:s jurisdiction upon

this Court to review the Thind lDis[r'iir::l 's deciisiorr in Case No. 3D)13-1822.



,tr lHi{-}l, IN[EI{]f

THE D]]CI SI()I\ .OFI II'I [][ T][{I RDI DIS:IRICT COIJITT OF
APPETI.L OF' Ir.LOFl. t[,r, \, ]tN CA'SE NO. 3D13-1822
EXPRF;SSLY r\ND Dl,l{l[r C l'L,\'CONFI-ICTS WITFI THE,
DECISION OIr Tfitl] [r'tFi.!:iT'' DII]-|FL[CT' COUR'I' OF

s:ijli8[fli,l]"t,, 
r,\, 11,,1 BArh'EtRn:'GE' v PRAi|r, 68

A1ler informing the parlies lfr;,rtl. [t i;'rould appoint a Guardian Ad I.item forthe

Son, the Clirrcuit Court lailecl so 1.,r1 llo err,.l enterecl its Final Judgrrnent remo'v'ing the

Son frorn the Motlfrer's home (inlriitritri::rj try the ]\{other, her lhusband and their

daughter) iLn Broweur:d County, Florird;r, ritrfld dispatching him to the Ilather'ls home

(inhabited trv the lrather arrd his fir,lmot;:r3')r in iSt. Johrrs County, Florida, a distrance of

more than :1.60 miles Moreover, rvLr:lfr t i'rq :xc;eption ofthe Father'rs sister (whose bias

was self-e'u'ident), n() person. possr,:r,lr;,iJn:,r c)([)€,rtise ]n the evaluatior:r of a four (rl) year-

o1d deaf chLild's best interests testilii,lr:l at rrizrl.

It is r:v ident that, trlroceedins ';'; itf:Lout the ilssisl.ance of a Guaudian Ad Litem for

the Son ilncl the unkr,.iased testimclll\'of ii'rrI least ()lle expert, Judge Bernstein took it

entirely upolt himself'to d,etennin,,l tlrrr,: jirtr-rre coLtrsie of'the Son's lif'e. A vi:rtually

identical, unilateral jr.rdicial <lecisi(rr'I l\ irsi revers;ecl b'y the First District in Bainbridge

v. Pratt, sLtpra.



[Jncler these circunrstance:s,, '[]h.' l'hrird Dristrict should have recosni',zed and.v

cer1ified, that its det:ision conflic;t,.:,dl r,l'ith that o1 ttu: First District in IJainbridge v.

Pratt, sLtpra. The'[hird Dristrict's ,:]f:.[]r)r1 to clistinguLish the decision in Bainbridge v.

Pratt, sttp,re, shor-rld not irrhitrit tltr [s; C]ourt from exercisinig its discretionary

jurisdiction to revie,w the decisiorL rn (lase l*lo. 3.D13-1822.3

3 iShuruld the r(-lourt qrant th;:: h,,{,:rtilter's petition fcrr review of the decisrion in
Case No. 3D13-1822, this Court \\/(;),rLIlrJ lbe eruthorizedto conside,r and adjudicate
the other t'wo argurrrents presenterl b1, g1'lt' lVIoth,er.tr:l the: Third District.

t0



(,I0IINICI,IISION

f,or t"e,ti i ri)v\'' o f the de,:i sion in Casre No. 3Dl3-1822Th e lVlother's petitiorrL

should br: sranted.

R.es;pecttful ly submit ted,

T'l[]B N4E,'fSCH LA'W FIRM. I',A.
A,ttc,rneys fbr the Mother
20ti(11 lliscayne Blvd., Suite 300
Av,entura, FL 33 180- 1423

T'eleph one :: (3 05) 7 t)2-2540
T'elecopier: (3 05) 792-2541

Lz\\\/RLNCE R. ME'I'SCH
Irllbtr 13:\162
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87 87 Braypine Rr;ad, l::ir rjit: ..il :55

JacksorL'v'il le, Irl-, .J 2)t.:\;'h

E-Mail: Famil

L,\\MR:EN(]E R. MIITSCI]

CERIT']FTC, tt, I"II ('-}tr' I]O]IIPI,IANCE

I hereby certi1i' that 1he fbrr:,rqoinlil F'etitioner's Jurisdictional been

printedusingTimesh{ewI(clrnan.|..|'-1.roi'r'rt'ficnt

LI|WRENCE R. MITTSCF{
FI]l\f I'.13162

July ,f i, 2014

t2



A,PP' il:l:l NDD(

1 "'t
l.J



Wbtrlr TBfstt:fr:f r0ourt of Hnpesl
Sll trrthll ol lrlorida

Oprin iro n lfri | ' cl lV a'y '.2:"1 , 20t)14.

Not final until clispositicrtrL r:1tr'tirnel./ llilod nnotion for rehearin.g.

l',.]n, lD lt 3 -\8:ZtL

I-otver i'ribr rn;,r l l\r:. I'l -25i1)22

.N{edl1g,* l}lorlra Turnier,
r\ :)tlfitllant,

\i:i.

IorrathriilmL l-ee StockrnLfln,
,,r\ ppr,,:llee.

.Arn l\ppeal fiorn thrt ClircuLjt (lo,urt f,lr Miarni-Dade County, Scott M.
Bernstein, Judge.

T'he Metsch Law Finn,,P.A.., rirrr(l l.,llvrence R..Metsch, for appellant.

Florida Coas,tal Schor:l of l-,ir,;y Fi,rn:rily .Lalv Cllinic arrcl Natalie Tuttle
(Jackso nville), for appellee.

Before ISLIAREZ,I-AGO/,' and l_.(.)(iit l.Ei. J,l.

LAC}OA. J.

The mother, J{edge Nora -l'urrrircr', 
;:tppe als .fi:on:r a final judgnrrent establishing

a parentir:rg plan uzhich orrlers thirrt. ths;laftjies'rrrinor child live with the father,



I.

Jonathan I.ee Stoc[.,rnan, I'c'r thre p1;11r.)il"]tly'oIthe sch,col \/ear so that their chilcl can

attend the Florida SchooI fbrr tl^re: [.)t6;,'1" arrcl rlhe Blind located in St. r\usustine.

Florida, Iror the follow,in[i ro?,s,ofls., u,r(: ar1':[irm.

I'A(IIUAL /l!ND P B{](]-ED !==1.!i1,, :)J=, EISI_ORY

l'he mother and father havt:: ir, lorn 'T'.S., vu'ho was bom on August 4, 2:"009.

The mother and fi,rther llslier mr,lrrie,rl., but the father's paternity was never in

disputer l'he motlter, fat.her, and'l .i:i ,lhrlve alll been dea.f since birth.

f'he father irnstituterj the pr(lr;0tr1l c;i:r,Sg as a palernity proceerJing in St. Johns

County, vrhere he lj''u'es, but. tlhe cl,rrilr:) 'r\irs lrans{erred to Miami-Dacle County, u'here

the moth,er and T.S. trive. IJec;ilr.rri;r,: pirrernity' v\,'as never in dis;pute, the matter

proceecled on the jssues o1' time: s h arin i,r; and deterrniniltion of a parenting plan.

After partricipating iLn rnerilation, [hr:: 1:rerrties enterne<l into a temprJrary and partial

mediated settlemerrl. ilgrer3rneilt[ o n lv I ar r,::h t), 2'012. Irr the mediated settlerrnent

agreement, the parties agreecl to rslrarrrt:[ 1:rarenta.l r'esllonsibility, and to a temporary

time-sharing schedule. The rned;ialcrJ ssltXernent ag;reement reserved, fclr the trial

court's consideration, the isrsttes )rf'\'nht;:ne'['.S. should attend sc,hool, permanent

time shraring, child rr;upporl, ernd unc:il\',lrc,1 meclic;al e,xpenses.

T'hr: trial tooll place over tht,: r,:ollrrlD of'tvv<l days, ,z\ugust 31,2012, and June

5,2013. (ln the fir's;rt day o1'trial, thr,: f i,rtlrr.:r testiLfiied that he wants'f.S. to attenrj the

same schrool he arttended-- -the Frlor idra Sr;hoo [ fbr the Deaf and the []lind

I The father is narnecl on 'T.ll.'ri lrirr-h certific:ate,
acknowle,Cged the lhre is T.tS.'s flat]r;:r.

,'rr!',

and the mother has always



("FsDEi")---which is loca.tecl irn St l\ rrtrr;lrstine, vl'here he lives. He testified that

T.S. did not knovr his :nurnLbers .)rlr; through ten or his ABCs, ilnd thar: his

vocabulary was exlremely' lirnitlod arrul si[.lowecl nro si,igns of impro'rzement. He also

testifiecl t.hat he did not kncr'rv il''hi:i rio l'ir,'&rs currentl'v in school because the mother

did not keep him infbrmecl or ,n11,5g'(Jl'lrjs r;1uel;tions cr]flcerrling T.S.

T'hr: mother t:estifie,J that s;he rl:rrollled T.Sj. in a school in Broward Counfy

that ha<l troth hearirrg and dlerurf'ritrrr:l,r:r'ts, S[re tr;sltified that T.S. w'as learning a lot

and doing; well in tlLe school , lshc arjlrrrjtt,,,:,d that she ,Jid rrot consult the father rvhen

she decidr:d to enrc) [ T , S. in l he sch qr,o 
L .

At the conclttrsic,n of rttre firrr;t r:.lerv ri:,f trial, the trial judge stated that he could

not malie a final decision at that t.irrril, arri l.hal. he: needed to appoint a guardian ad

litem ("Guardian"). The trial c<lurl. utiat:,:cl:

TIIE COUTRI': 1 f111r/'e hcal'd enough, Mr. Metsch, to
cause lne sonte c()nOern iaL)ollt tkris carise, I'nrr not sure) we
can firrish with thLe triral tocluy', I urant to hear from the
mother about th,r c;hilcl':l r:cirrrcation. Arrd my inclination
is to appoint a ciuarclian.\.d Litem. someone who is not
alignecl with either lhe rrr:rt]rer or [h,e ftrther, but will tell
me whrat's apDropriLart;er lilr rhiis chilrl.

ll don't knov,u u lri,r.r[ r;c:.frool he is in, if any. I don't
know .,n'hether it'rs aF,profi)rii::rte fbr hjm. And it bot]rrers
me that if the c,hilcl is irr r,ichrrol anLd I certainly hope that
he is, lllut if irer irs; in :;r::h,,lol trolv can he have sotten in
school without the frathr:r',; klrow'lerlge:.

'['he parfiies a61r;:rrctr to r,;hare parrental responsibility.
That is one ol'rbtre der;isir. ns ttrat slhoulil hal'e been nlade
by the two parents tr)r,!e1brer. .fhr: Inom doesn't get to
make il unilatr:ra1 dec:iriiorr: lilre thrat.



THE (lOt-lRl': Iic rrar:hr:,lr thetr ( sic) nnake a linal
decisic,ll rlo\ / beceru.sr: I lca,llly'canr't, I need to appoint a
Guardian Ad [,ilem, ][ nt:,:d. a (iuardian r\d Litem to rneet
with thre mon'r arrd. ffi€cl 'rn ith the dad[.

T'he trial judge expressed, co'nr:ern tlhat he rnight not ber able to firnd a

Guardian rn'ho knel,v sign lang;uago,, itrrrl tlhe rnr:rther's attorney oIfi:red to help look

for a Guarrdian whcl 'was profic;ient irr s i,grr ll:rnguag,e.

T'rial continued on Junrr:5. ,2ll)ll :f. Ther f.iattrer ilgain testifierl that he warnted

T.S. to attend the l:SDB, whic,h hr lr,e,[iel,'es prr:rr,'ides a better education for a deaf

child thanL a mainsfi'eatn putrlic schr:r,:.rl l|:'le also testi{ied that T.S. was not leaming

enough si.gn language, and that f r:,cl,te;s not l.mLow how to spell his name. The

father tt:s1;ified that at the F SID[] ttrr: e:r Iuuation jLs r:lir,:ctly in sign li,rnguage and that

T. S. would have [he oplrrc rtunrLty tl.o ;:::articipa;te in sports ancl extracurrir:ular

activities. The fathLr:r u,anred an r:rlfir:iirI ll"orl thLe ffS,DB to testiff by phorre, but the

mother ob.jected. r'\ bror;hut'e fi:orn tre, FSDII 'u/as admitted as an exhibit. The

father's ntother, firther. trt'o sislerr;, I'vr:-in gir:lfi:iend, ernd a parent of a student

currently attending rhe FSDI3 arll te,s;lilt cd.

The mother l.r:stified tthat'T.Si. i,lt enrls a sc;hool in Pompano Ileach that has an

education ral progratrl {or dearl' ,c h i l,dlr',e rL. 'l''hLe sr; tror:ll has both h earing and deaf

childrenL, ilnd som€r ,of thtl [r;ilcher:; [<ro\\/ sign langtrage. She also explained that

T.S. hasl an interprefer for 1tar1 ol'thr;: rlav Slire testified that the school is teaching

T.S. sign language, but thrirt she alr:;,:'' 'r' rJl'll,rS vtrit]h hinr at home to hrelp him use and

understanrl sign larr rl;uage. Iihi: tes ti l''i r,d 
,n,



that T.S. knows his ABCls, hisi nun'rt:,(,r's )ne througlh ten, and that he can sign his

name. Stre admitted on cross-exi,unin;lrlir;:ln that she ,Joes not communicate dir,3s1[y

with the father. Thrl moth,rr's nrothcr rrlsr:t, tes;tified.

After considrlring the, factorr; is(::r. lr:rrthr in sect;ion 61.13(3), Florida Stafutes

(2013), thLe trial corrft founcl thal. jt ,,;vlrs in ttre best interests of T.S. that he at.tend

the FSDEI in St. A.ugustin,e. u\s e lesLrlt 1.hr: tlrial court ordered that l-.S. live the

majorit'y of the school yeilr irr-r lSt. tlrrrgrrsliLrne with rthe ftrther, and the majority of the

summer rv'ith the rrrother, w'jth tlh,l rt:l,urtji,ii::s altenrratirrg u'eekends. The trial judge

also stateri that although l:Le: lo,rktlrl lilr.a ,Guardlian v,rho courld sign or was familiar

with thr: cleaf comrllLlnify, kre ccluntl ncll f irrd one. Ihe trial court entered a detrliler1

Final Jrrdlg,ment onr ,July 2,2A13. '['lar: rrrother appeals raising several issues, but

only two rrrtrarrant discussion.

II. S'II\NDARD OIi RIi\|tEW

V/e review the trial courl;'s; firraljr,",dgrnent establishing a parenting plan for

an abuse rcf discretion. Sriq- iiqlUfiC,tt;1 tUr;ln_v-__,5_cb.wieterrnan , ll4 So. 3d 984 rfFla.

5th DC,\ 2012); Miller-v.-\!tllgr, 8z[.] lr:io 2cI 168 (Fla. 1st DCA 2003). As a result,

the "tria| coutl's i.jLme-shaning p lan nr rrsl. be a.ffirmed if there is competent

substant.ial eviclencrl to suppotl thert c:ecision erncl r,,lasonable pec,ple could differ

with respe:ct to the rtr:ial courl'r; rjec,isiirlr." Sclru'ietcrrnan. 114 So. 3d at gil 
.
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concerniing appoinrtrment oi- a (luil.r:ljarr \,rr'h(-n, at rthe

trial, he stated that he neeclecl t,c appr.rirrt i,r Ciuardiarn.:i

argument.

T'he mother iargues that thc trizrl c;otrrt cornmitted reversible errof in failing to

appoint a Guardian fbr T,li, l'he rnol.trt:l'acknowlediges that the law orrly mandates

the app,ointment of'a Cluardiialn in i:L lrrr)cilrtding to deterrnLine a parenting plan rvhen

there is an allegati crn of ctril:l abu sr,:. a.ll:r andlonment, or negl ect.z Otherwise, the

appointmr:nt oI a t(iuardian tis rvithilr the l.rial oorJrt's discretion. She assierts.

however, that the trial .jr;rc[p1e in the inst.ant case "relinquishedl" his discrt:tion

conclusion of the first day of

We are not persuaded by' this

2 Ser;tion 61.r101, Fli:rrida Statutes; ri.,,1013), states:

In an actio.n lirr clisri,;rlutirirnL of irnarriage or for the
creation, appl'ol,;01, or tllrollil,ircatiorr of'a parenting plarr, if
the cotul lincls it is in rhe l:rest inte:rest of the child, the
court ltEty appoint. a lgur,rrcJ.ian ad litem to act as next
friend ,of th,t: child, inr;e:st.igator ()r' evaluator, no1. as
attorney or aclvoca][e. 

-l-[re' 
cr,lrnr:t in its discretion may also

appoint legal c:ouns,;l liol itr chiild to act ais attornel/ or
advocate; ho,,,rr'e,/f:r', th,l: j,,luii,tLrd ian an d the 1[egal counsel
shall nLr:rt be, flrrl san r(: l ) 3r ilon. I n siLloh acti ons whi ch
involve an alle4;atic,rr ,:lf r:lrrrld abuse, abandonnpnt, or
neglecl, as de{inecl rn sr. :it;r.01, wlhich all:gation is verifiecl
and determinccl b1' threr c:or rr1. 

,to be lvell-{ourrded, the q)urt
shall elppoinl ia guar clifin ;i:lrd litenr fc,r the child. 'fhe

guardiirrn ad lritern sha,[l br: a. penty to any judicial
procee(ling lion r tlhe r'1,1t,,,: r;rf the appointment until the
date of discharse).

(emphar;is added). $gg alspr l.allilhltt,isc L!gml!-I!s€l'l Med. Ctr., [nc. v. Peter-sen,
920 So. 2d 75, J8 1Fla, lst I,)(l,A ':),ir(.lt(:,') t,ltisting ciLrcumstances in .which trial court
may or rnust appoint a guardirln arJ litern').

3 The rnLother reliesl r.lpon lhis Cour'1.'s re,ir:ilnt opinionr in
,t-,

Illores v. iSanchez, 39 Fla.



f'hr- mother can cite tr:r nc i::ilrl,J r:itanding fcrr- the proposition that, in the

absence of'a statutr:ry requir'€:rrlr;nt,, nltJe irr trial.jurdge states thathe or she "needs" a

Guardiern it is reversible error tr:l llzrill trr ar5::point one. [nsteacl, the ir;sue is analogous

to that oi'an interlocutory rurlln;g 'rvtlicl[, it is; rvell established, a trial courl. has

discreti,on to rnodifi,, or re\/el'lsrt at;:rt'1y tillrtre br;f,gre fipaI jgdgment. See Bravo lBlecl

qa_,_y,_Cefiel_E1fli__Qr., 52!)t. Slo 12:r,1 ql8r0, 480-81 (Fla. 5th DCI'. 1988) ("[T']rial

judges hav'e the rig,lrt and irutlhonil.l , rrt zrr:r''r time beforre entering a final judgment, to

change thg:ir minds ancl to change rrr: y pritlr interlocutory ruling."); see also Mitls 11

Martinez,1909 So. j2d 340 riFlil. :ith l_)C,r\ .,,100:i).

Equally imp6r'13nt, the rsrlorc[ reflsr,:ts that ttre mother never filed a motion to

appoint a Guardiarr At the, treg;inrringl ot'the second day of trial, ltune 5,2013, the

mother di<l not obSect to the 1ar.:1 t.hi,r1.;a (iuardizrn had not been appointed, antl

proceedecl to presernt her carie. 'I hc rrrr.r[her's a.tlorney did not alddress the issue

until cllsirrg argurnent, u,hr:n he it(:lcror;,,,'ledged tha.t although th,o statute dic1 not

mandate the appointrnent tlf'' a (iuarr:lia,n irrr this cjrcumstance, "all ,of us here woulj

be in agl'eement that it wo'r"r[d Lre ni(;r;: 1,, har,'e sonloone whose only perspective was

L. Weel<ly D653 (Flta. 3d I)CA Mar,'.}r'i,,,11014), and the Supreme Clourt of Florida's
opinion inr Depatqg:nt of_L[g_a]fh Crl llluh,rllah1auyg Spryu:es v. privette,6lT So.2<l
305 (Fla. 1993), fi:r her ill'1gr;1t,.,tn lhirt the trial court was required to appoint 3
Guardian. Flores states th,e nrle, r;:r,;1.i1'b isil'red iin Privette, that a trial court must hear
from a guardian ad litern trerfbre orc[,,:r'irrgr patrlrnit.y ti:sting when a child has a legal
father. This is beciltlse a c;trild has;,r [i':gtr,l and lbctuarl right to mairntain legitimacy,
and a guardian ad litern nrust L,e i,rpl;rrrinl.r:r1 to represent the child's best interests.
6ll So. 2'd at 307- 08, .ltJeither c ?rie alr nl ies uncler the facts of the instant case
where T'.S;.'s paterniry is.nc1. inL do';trt. irnr,ll rreiither party seeks to es;tablish patemitv
rights thLat iare adverse to t.lj. 

_,;



that of the child's." S/e flr:LrJ this irn,;r.rrl:i,r,::iient tr:r preserve the issue, Cf: D.T.v Fla.

Dep't c,f Children 1lll'aqtligg, 5.1 5ili, .\'r,J 6311, r5il3 (Frla. lst DCA 20lI) (affirrming

statutory findings in deperrdency'ci,Lsr:: rvlh,ere appellanrt "failed to preserve this issue

by a rnol.ion for rr:lrearin g r)I' t<l tr r[ | s p;,'lre trring the claimed cleficielcy tg the

attention rof the tria.l court. at tr poirt vrrherrL it coulcl have been correr:ted").

We conclude,, that the tri,al r"t:('rult \\'aq not reqlired. to appoint a Guardian in

the procee;ding bel,:rw, N4ot'eovr:'. b', tlriling to move for the a.ppointment of a

Guardian rf,r objecrt below, tlhe rn.crt]ttr,)r rliirivcd the irssue of whether the trial gourt

abused itsr discretion irr failjing to co srrl, jllgp Mtllen r,'. Millen, I22. 5o.3d,496, 498

(Fla. 3ct DCA 201.3)l ("[I]n the ab:i,ri'rco r:":,f arl obijeclion below, this Court will not

consider issues for the first tiLrn,-- otl al)ll(;:rrl except irr cases of funrlamental error."';

finding nc) fundarrrLental errr)r vrltt,:re tn ial court allowed guardian ad litern to

qttestion witnesses al:" tr ierI contral"l,' 1[,r.r section s 6 1 .40 I and 61 .403, Florida

Statutes).

Turrring to the second issue, rol,,irr1,r utron,Bairlbdsq_y--!14!1,6g So.3d 310

(Fla. 1s;t DCA 2Cl I I ), tfr:e ntoth,,:r a [sr;r ariguesi that the trial court committetl

reversible error in creatitrg a pra ti::ttLt nlr.l plan fbr a phLysically-clhallenged c:hild

without considering experl lestimc,nlr. l:llr,rir"rtrri4fi srands for no such proposirlion.

In Bainbriclgg, the.Frirst District ro'r,'(:rf's,idl ,r trjial courl's order impl,omenting annual

rotation o1 time sha.r"lng fcrt'at chikl \\ hn hr,,rd attentirln deficit hyperactivity disorder.

In reaching; its collcl,usion that t]rerrr3 \ivirs iirnsulficient evidence that such a plan was



in the chi.ld's best interest, the courl. ildhressed the llactrtrs which favor a rotating

parentirrg plan and the stat,utory' faclrrrs rsict forl.h in section 61.13(3). The court did

not rell/ upon the {erct tha.l. l'ro ,3}.[x::r1. ter:; Lirlton'/ hadl been presented, and nourhere

does Elait&ftdge s,tate tlrat u'hen ,a r::lri ld has a physical corrdition affecting

educationetl issues a trial c:<lurrl. lrr u ,;t )onrsider e-xpert testimorny in maki ng a

determination of ttrrlt chilcl's b,est in1 r;:r'r:s1 fi,.'t

FIere, the l.r'iial coutrt's ot clsr \)r,i irg strpprlrted lry competent substelntial

evidence. The trial court hrearrd firorr lrot.lr thrl falher and mother, troth of whorn are

deaf and. therefbre have parti(:,ul;ar"lr,norvleclge of the cornmunication and

educati,onerl needs o1'a deal'c,tri,ld l:,;:rr,:h testified us to his or her opinion regarding

T.S.'s lev'el of corrLmunicartion. l'h,;: fa1lrer testifiecl in detail about the educretion

T.S. wclul<1 receive at the IrSDI]. l''lre nrothe:r, in fuln, testified as to the educration

T.S. receirzes at thr: schooI in Porrr[)anrJ .[:];each ancl how she works; with him on his

communi,cation skills at l'lome. Eirtth prirfties' ftrnrily members te:stified regarding

T,S.'s honle lif'e with each p:rrent. ,r\, prarrrlnt of a student who cun-ently attends the

4 Additiorrally, we find tha,t l;he rn,c,t,l'It,,:l' .'^,,s1ved this issue. The mother herself did
not prer;ent an1, exprert or indleperrr"lc:nrl tr::rstimony lo support her case that it was in
the best interests r:lf'll.S. to atte,rrl tlll; r;chool locerted in Pompano Beach. Her
entire c&SO consisteX o1''her and her rn.rtht:r's testirnc,fly. She cannot now complain
that the trial crourt comntittrlcl re',lt:rslblt,: error by not hearing expert testinrony
when she did not present ernll suclr tt:ri,rlillrronyl'herself,. $ee War{v. State,470 So.
2d 100., 101 (Irla. lst DC|z\. 1985) tfrlinciling that .where defendant did not pr,cffer
expert l.estimony, iit wets "not pr(ir)ludlecl b1, any erction of the court, erroneous or
otherwise, but by crtunsef hit nsell'' ), li,[. ,[:i,elyrr _y.sorutheast Banks.Trust Co.. ]{.A,,
374 So 2!"d 572, 5',t5 liFla. 3d ,D,[r!r. |1)',;',)) ("C)nLe u,'ho has contributed to alleger1
error will not be heirrd t;o c:omrlrlain on iatr)[real,").

,t,)



FSDB tes;1.ified regrlrding his rs()n'r:i r;::)( )€:t^ience at the: FSDB, and one of the father',s

sisters testified thiat T'.S.'s teacher al tlhrrl Pr:lmpano Beach school told her t6at it

would be better for 'l-. S. to arttend 1 tr :: ,ll 
r S lil].

IV. CC)NCLUSI()N

l hr; l-lorida L.egisla.ture: l]lil'r,/ wis;ll to arnencl section 61.401, Floricla Statutes

(2013), to require tkre altpclirrtrtr;)llt o1' a guilrdian ad litem in such unique

circums;tances as ther one prcsente:<l hr;:r,c Until then, given the clear language of

the statute, we cannot firLcl rlhat thrr: lrial court abused its discret.ion in failirrg to

appoint a guarclian ad Iitern vvhr:re rrr:rt rer:luired by scction 61.401. And althourgh a

recomntendation fi'rlm a gttarclirtnt ra,ll lite'rn ffla)' havr: been helpful given the needs

of the child in thirs case, 'i!'e) non;t,[re[3l.,1'; lirrd that the trial court's decision was

support,ed by competent, s'utLrstanrti:rl trl'yirl:lence. Acr;ordingly, we affirm the final

judgment entered b,clow.

A.ffi nned.
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