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STATEMENT OF CASE AND FACTS

The Petitioner was arrested on June 29,2008, anol charJ@J with
}cm and lascivious baffery, pursvent to section 800.’0‘4(‘1')(4),ap the
Floride Stotutes (2008), in the FiFteeath Judicial Cireoit Coortyin and
For Poln Beach Coonf-y, Florida. On Se,:i'ember 17,2008, the State
amendee] the Information ‘9)1 aJJ:.nj the charge of lewd andl ’asc;vfous
Ma!es‘l’aﬁoh, porsvant to Section 800.04 (5) () and (&) 2., of the F/omJa.
Statutes (2008).

On J&nua.r‘y 21,2010, the Petitioner beja.n o trial ’o)- Jury which
ended on Jo.nuar)/ 22,2010, The Juroﬁs° rendered j":h/ verdicts on both
Count one MJ two . Count One - Iewa’ auzal Ia-scivfoas loa.H'er/; and Caoat 7:»/0“
’ekrol a-nol ld.s::;w-ous mo'esi'o.ﬁoq. T‘le i'r:a' coort en :1"5 cwn motian va.co.feol ”«e
‘jury"s verdict en Count Two that Same o‘a?/ at a/)fr"x;m"‘l'e[r 12:44 PM
ole('crm;m'n Hlal— t"le epenolcu\f Qoqlol Aot be ﬁoono‘ Ju”'fr on bof'h counts,
On F;,‘or‘uo.r/ Z,ZOIO, the State mmfeo{ the l'r:a.' Court F'o,. a writfen rfnol:‘nj
por‘ a 5exoal Preo’a.for Jesfjnwflbn to be ,o/acecl en the bepeno[mzt. fl,,,,l, on
March 3,2010, the trial court entered an orcler o[e:c.[an‘nj M. be{fja.ck to
l‘)e o Sexaa] f/‘ec/qf'ol’.

T"xe Hﬁi‘n‘oner was .sen{-encec.’ ®on f?lmar/ 2652010, fo /5'-7@1‘5 of
/‘rzcarcer‘atl‘an in the Floricla be,ourtment of Correction (EA:O:C.) on Count
One on/)'. At that time the trial court withheld G.O{jdd’t.cah‘on on Count
Two reces n;z;nj f“?a.'t a o‘cu‘:’e Jecf)cxrol/ V/.o/a,fl‘an ha.o, OCcurrecj ‘w)we.n ‘l'l'le.
Sfate q,menoleol f—l?e bepenalanf’s .Zn/;rmat:'on 1;7 auolo’;ﬂa f"ne. seconol
coaunt, andl the J‘ur)/ Came back with e ju;/tf verdict on that count. TAe
be,penJanf- P:IeJ & h'me/f notice op aﬂoeal on Marclx 22,2010. Aﬁpe/[a{a
Counse, p:‘/eo’ an Anolers Briel « aim}nj that no meritoricus l‘Séaeb wokJ
The Fourth Disteict Couet of Aftﬂ(’ql per Coriam a![’p;rmeJ the bc[‘ene]anl'?s
Conviction and seatence on June 15,20]i. The mandate to that
c[ec:‘s;an H;//oweg[ e~ Ju/y 15,2011.



The Petitioner £iled l’l;nelr mation For IJOSf’Lonv;c'h\on relfep perscant
to role 3.850, Fla.R.Crim. P (2011) in rhe Fifteeath Jdueicial Cirecit Coure

on December 165, 2011, whick raised two issves oF inePPeciive assistance of

covnsel. This metion was sumrne.ri,/ olenieedd Lf the trial court on November
28,2012, with ne recerds or Files attachedl r.‘onc/.ua;ve’/ ref’uh',:j the
bepengla,,fﬂs c{a;ms Qr r‘e“ep. T[ze Pefih’cner Pa:[eul fo a»/:/mal f'he olen;al
of that motion. -

The Petitioner P:IQJ this instant feh'h'on with the Faorth District Court
of Alaloeal on Jone 25,2014, The ostcome of this Peh‘ﬁon was 65‘0?/6@‘
Feno“nj 'fJn-s Caurt’s decisien ;n State v. ])r‘awob’z., S¢rz2-zot2. /:}/ow_
;”J tilaf o/o.‘m.on 177 fhe F/or.’ol“ zSu/of‘eme Courf [Jre F;url-"e bt‘sf-m'cf' Couﬁ—
olen;e_o[ the Fer;f[on on Fhe menrits e:h‘ﬂj State v. brawoly,ﬁ? Fla,L,w'se}(I/
35209 (Fla. April 10,2014).

SUMMARY OF THE ARGUMENT

.ln this case the f'r:al court VCLCQ('COI f—he Aepenolanf's Jur’r Yer‘o/r;.-[- oP
Juohy on Coont Tawe , which was one count of lewd and laseivisos molestafion
ci'finj oleable Jecfa.rJ/ concerns where the Defendant was also Foond ju;“/
cp O:IG count oP Iewa[ a.vml IQSCI.VA'OUS Aal'(-er)/, /‘;Neu;.nj l'}u'ti Ft‘nol;nj l‘he
l‘r;a’ GourF wzl"the[J aofjuclica(“':‘orz on Count Fwo at the Acpe'lolml"s Sen fenc;nj
Jespite this conviction ,oe:nj vqca.'teoi at the canelosion of the bc,pcno[anf’s
fr;a'. T]‘te Jec,‘..s;an oF f-he Jism'cr court’s sfar;nj oF rlye bepenJa,,{-{; fo/[at‘era.l

¢rimmal froceec’;rijs /oenJ:"m’ the octcome of State v. Drow 72-,39 Fle. L WeekI/
S209 (FL\. /—)fr}l /O,‘Z,Ol‘f) Cvas erroneocus where the evicome of b"‘“"‘j;h Sepra.,
haol 70 laezar;nj on the Ae/’enJanf’,s case due fo the foct that the trial court
Pou.'w' a o[o‘;Ue 'jeo/oarc[)l concern ﬂeeessifa.l'eo/ the ch'ah’nj ~op the ‘jcrf’s
verdiet on count iwe of their /\l;w/i(njsy Anol, the a,:/)/ jueét’lcn wios lM,/,), the.
tral coutt founol ¢ necessary to withhold advdication of a senteuce For
o erime that was yaca{eol ‘o)/ the court fo”ou;nj trial. Thos, the }Qﬁh‘mr
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Con"eno’s that the Jec;s;on or the olial'rn‘c{ coourt ex/presbi/z and Jz‘reci-]/ c’onF’l\el'.s
with a /Jrev;cas decision of this Court.

JURISDICTIONAL STATEMENT

The Florida Sulo-"eme Court has alt‘scref’t.onnr‘/ J‘or;o‘ola'ah'on to
review a oecision of a olistrict couvrt of Af/oeﬂ.l Fha t ex/oresslr and
a“real',7 conp’r‘chs wit‘\ a OIECI'\SI‘OQ of the Supreme caurt or another
district coort of 4fft’.’ql on the same ,oa:'nf of law. Arf.Y;§3(b)(3)
Fla. Const. (1980)5 Fla. R. App. P 2.030 (a)(2)(A) (iv).

ARGUMENT

This shols rssue has been taken out of context insomuch that the Jl.ﬂ-
of the o.rjume.nt at hond 1s not an actoal douhle Jeol:aro[), v:o’at;o.,_, bot
an arjumenf- that once a trial Q‘iari- vacates o ,j"”')' verdict on count 2
oF a Fwo count verdict that p;hel;nj bet‘»omes Caei’, and any ;s.we o?Juiit
in reference 4o that c‘mrje becomes a nollity, as in the case at hand.
Th?s ma.l(e.s tke F;arf‘i b;si'r;cf Courf' oF A”:ea]s’ re“ancz u’wn S'l'afc Y.
br‘awc’z, 39 Fla. L. \«/ee“)r S209 (Fla,. Afrfl ’0,20)4) en errcnecus ar,ni;'..
cation of the lar.

When one readls the vl*ran.:cr-}:is to the conclosion of Mr. be{jao‘o"s trial
1t 16 a certaint that the tricl coort vacates #he ()ur)"‘s Ju}[i, pinJ-'nJ as to
coont 2% lew and laseiviovs molestation. Se, in essence Mr Delyado was
foond au;lf/ of lewd and lascivioes lutfer/ anel onl)' Jewd andl laseivious
Lp.ffe.r)'. The Pcr:'t:‘oner a/u/poloj;zes to fk;s to t’}'x;.s Court For ’ua on:j:’na,'
m;sP[a.ceJ Jooue Jeorara[/ arjument andl reP,aces that ar‘JUmenf w;f,l the
instant argoment. All the Petitioner is new \see.lk;nJ is that his LTachment of

Conv;ct‘;on anJ Sem"ence z'fz ths case rcmecf f-l:e fr;ml court’s pac toal



FuﬂnJainjs Fonaw:nj h:sJ«:r, fr;a', w‘\;cl\ ;6 -3 :AJ;AJ or ’ew:) MJ 'asc;v;ous
Lo.ﬁer)/ after Covnt 2 of the uilf/ verdiet was vecateol lo}, the Frial
covnt anc’ f'lte Sl-ate pa;‘eol to a/o,oec.i th.a,l’ Jecl'st'om
It was k‘te fr:a‘ court's erroneovs w;lhhau:n oP aelhuJ;ca'f;ca at .senfenc:n

o AR J L
f‘l‘lat' mtha,“ caaseJ the Ccn/US‘On. Anol, LaseJ ofon c'eo.r ana‘ COIIVMCMJ
ev;Jcnce f‘u‘s HonoraUe Coorf‘ s’muu plAnol t-hal- tlzc "'f‘:a.l court Vaca.t'ea'
i‘l'le -‘vol ment of COnv;ch‘on on Cevatr 2 a[-1 t’le tory?s VE!‘JI‘C t /[;I(oww
e oy viefion on ¢ F the Jory
ing the Defendant’s trial, whick is who”/y i its f:rowJenee. As such,

< N * . Y

fllere s)toulol Be no replathon cr An{v conviction or Sceatence pov' ’e‘wJ
a.nol Ia_S¢;v:ou's molcsi’a.!‘:on an/whe.re. ;n +he recorJ anJ p;les 0;, case
numher * 2008 CF 009567 AXX

COANCLUSION

In Sum l-lu'.re ha.s Been an erreneous p-‘nolza annf 'rke bepencfa.nt in
, . J \
f“ns case Lta.s Le&rg pounJ Ju:“‘/ OP IeWc’ am:J Io,sclkus mo,e.si'a.hon
wl’lere the f‘ecor‘o‘ aF f-h;s case States J:ppereni-. T)’ze remea’ to H'ﬂs
roblem 15 For this Court to review the record of this case and Issve
an order alaré,[‘r/nj that the trial Cour has vacateol Cocnt 2 oF
H)e d'u('/"s Yef‘&[&‘s'.l" ll’l t'})lvé case ., A\S Sds’_l’ls Comm;.'l"l'lnj @an errer A))/

w“fkkou;nj Roguolt'cah‘On on Count 2 at the eFenodant?s 50",_6”‘:'.:'7‘
' £

Dated : Se,ofe,mber 2, 2014. Respeet 0/17 'Sobnu'f(-e‘l’

elson Dc’J e L. N BOBI193
Martin Correciional Institotion
50 S.W. Allapattah Rocol
Frolian toren, [loridda 3Yq 56



UNNOTARIZED OATH

L HEREBY DECLARE that 1 sfeo.k and wnderstand EnJ,fsh., as svck
I cam,:feiweno, the contents o/‘ P}le ;;rejouj motion anel the Faaks C’onfm"neal/k
ba.iJ Jocl;'menl- are beth  troe u.no( Correct,

Dated * Sefieml)erz 42014,
Submitted

Nelson D e‘smia; b.C.Mo.:B0O8I93

Murh'n Ccrrech'ona,/ .[nsi‘l'i‘uh"oh

’

CERTLFXCATE 0F SERYVICE

I HEREBY CERTIFY that the original and Fve (§) copres
Aa.ve Acen Jemreo( U/Ot:'i) I’/;e )'/owor‘aéle C/er-L a.p /—i,c F/aria/a CSI’-?GMMC
Coort ot *Sprome Cort By, 500 Socth Svval Sheet, Tk fehassee 2 I239%- 1925

wnod thot a troe anol correet “/’/ of the ﬂ,ﬁm;‘zj ér/cp AAJ been
&drrca[ upon te OFF ce oﬁ Hie Aﬂoﬁze7 éeﬂem./ at -‘/6’/5’/“/('//.:749»

én"we &mwsf /9&«/”7 Ge«e/o, /KA SFor a,//er /'Aa;s o[ocumqu-
was first Forneol-over o rison a/p/é\/'c/a./# at Martin . 7. /Lr

M&t/'/‘"r:?' 67, 1hro Z”"{ o/a/ a/' \Sef/'eméer', 20/4.

R&s/oec.l'pu/ /7 submitteol,

Nelso., 64/4 0, 0.C. No.:BO8BI93

SEP 022014 Martin Correctional Lsi)h)h'oy.
H50 S.w A/'[ymt‘fajp Resd
Tndantown, FL 34956
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, 1525 PALM BEACH LAKES BLVD., WEST PALM
BEACH, FL 33401

May 28, 2014

CASE NO.: 4D13-2288
LT.No.. 08CF009567AMB

NELSON DELGADO v. STATE OF FLORIDA
Appellant / Petitioner(s) Appellee / Respondent(s)
BY ORDER OF THE COURT:

ORDERED that this Court previously stayed this case pending the Florida
Supreme Court’s decision in State v. Drawdy, SC12-2012. The Florida Supreme Court
has decided the matter which controls the outcome in this proceeding. The petition is
denied on the merits. State v. Drawdy, 39 Fla. L. Weekly S209 (Fla. April 10, 2014).

GROSS, TAYLOR and LEVINE, JJ., Concur.

Served:

cc. Attorney General-W.P.B. Nelson Delgado

dl
.m*;.%
- (_‘,OURTOA,\
~ L : R '
n/,c,, %»/@ff &"’05 m ’°

FOURTI)
DISTRICT

LONN WEISSBLUM, Clerk
Fourth District Court of Appeal
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