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STATE.MEAIT OF CASE AN6 FAcTS

T�060Petteioner was arrested on June 29,2008, and chacged wieh

Iewd and lase v|ous haetery, pursuant to seetion 800:04(4)(a),.f the

Flor :Jo. Sta+o+., ( z o os) , in the F?f+aenth JoJ;c :al Circo|t Cour t , ln and

for Pa\m Beac h county , Floc ;da . On Septe-her 17, 2 0oe , the S ea+e

«meneleel tlas Ín format|on ad e char e o? levd and lasc viou

molesta;on , pursuan+ +o seet|on 800.04 (5 ) (ab anel ( e) 2 , of the Flor da

Scantes(zoca).

On Janua.ey 2i,20IO, +ke Pe+itioner heyo.n a t.rial by jory wh;e1,

�254nÅech on anuary 22,20 l Ô�042 ae uror S rene eteel u �040YerÅlets o rt o

count one anÑ two . Ûoont Ône - ewÅ anÅ (a.scir;oas hatFery ; e,.ncl f.roontTwo-

ewd and Asc v cos molestat on. Thae tr al coorF en 5ts own mot on vaco.ted tlae

ory''s verd et on Count Two e.ka.t sa.me cAay a.t ayrox;,,ately 12:¥t PP1

oleterm n n thck the beÎeno|ant cou o stot be cono o ty on both counts

On Yehroar 2,2010,the State moVec Fhe tese.l court Vor a wrEFFen Î;naln

or o. sexo rec afor des nstion to oe p|acec) on the beSeno|ant. Anol,on

arch 3 ,2010 , fhe tela| court entered an oreler dee|arEn Mr- belyselc to

e a sexaal rec ator.

The titioner was sentenceal on Mbroacy as,2cio,to is-years of

Ínaarcerat|or in the ÍÎorida. epartmee of Correcedon (Kb.o.c') on Count

One only. At thà t;me the trial court w:thheld «djokation on 60.«

Tuo reecyn;x;ng that a. dochie jecracoly v ol«tion kaol occurrecl when the

State amenoted ehe be!'endant's Inkrmato, I,y ad.ling the seconal

count , and the ory came hach uÍf ty vera et on that count. Tlie

bePendant P;led a. time ly no t ce of appeal on Marc h 2 2 , 2o s o. Appellae

counse ed an nÅers br|e? a aim n that no merifor aus ssues exâke .

The fourth b|sbriet Úc.>et of Appeal per cor a aff;rme.) ehe befen.la

conväf|on ana) eenienee on done 15,20Jl. The manatm n eka&

dec ;s ;o n folloned no J ly 15 ,2ot 1.



The Per;t .nec C.led a Wmell *°' °" f*' f°ª''° ° P°''"*''*
to role 3850 , Fla. R.Cren P. (201Ò ehe RÍteen ad e al CiremtCouc+

en ecember floploll, uh?eh raised +wo Í$sues oÎ Ine? ect)ve as,sisFanee oÎ

counsel. Th;s motion was sammarily den ecl by fl'e tr al court on blovember

28,20)2, with no reecccÎs or ÎÏÍGS aftac e CortcÍoäÍYeÌy re

e enkant*3 c la ms �570orce e . e eiÍ { icner Îa:ÎeÅ Fo o-gee

o�570that madon .

The Petittonec F;)ed 4is ins+ant yetieion ~>+h the F·vra b s c+ C

of Appeal on 3«ne 25 , 2au s . The octc.-e c? ek:s pe+;+i.n -as s+ay J

en.ling this Court's decis:ca |n State v. bra-dy , Sct2 -2012 . K)lo

¡ny hat op n;on by de F~loc;da Syreme Coact de KucA bis+ciet Court

denîad åe yeritson on the merats c F n 8Faie v. Drawdy,39Fla.L ee

S209 (na. April 10 , 2ct s ).

SOM M ARY of TFlK ARGUMfNY

In th|s case the trial coort vacated V2e befenÅant's off Yero cf o

i on Ce nr Two ,which was one coant of le~d and lase;vùos molesta+;o

cit in clov ble ' eepardy concer ns where the be?endant was also Poond yel l ty

of ehe count ÎÇ lewd and lase;<;aas bauery. FoHca y ais f;nd;ng the

tr;ed covee w:tkheld aalj'odicaF:en on count two at the end-nt's seniene n

desylte $ s conv|cti.n oe n vaca.ted af the ©©nc osion a f e efenÅ«nt's

er;aL The elec s|on of e str;ct c�042¤ct'sstar ny of the be f-nda»+,s cot(a er I

er ;m:nal proccædings pen the outcome �042Îbate v· bravdy,39 Fla.L Week)

Sz09 (Fla. April to2014) as errone�042s here thc �042*�042~e�042fhe ~cl;n a

had no bearin on de hefend·æs ca-se d�042eto ée Î�042c'i d de trlaI c°°

9,und a oloable jeopardy concern necessitated de vacat n3 of the jo s

eau .n c.-+ e ..e a . u ae oni,res.n - a,
+rál court f.and it necessary to witkk.Id adjudùa;.n of a se+nce Coc

2.



contends that +ke dee|sion of the al strïet cour+ expreuly an) d;rectly conf

with a prev;c<a deeWon of th|a Court.

JUR13bi c T10HAL öYATEM ENT

The Flor;da So,,rene Coort has J:sccert.na,.y or|sJ;ce;., +,

review a. olee s on of a ol;strícr conee J oppal the eyreuly and
d|reeFly conil'ers with a. olec|sion of the so,,re,,.,e eauer or ano+ke<

d|ste:ee court of ageal on the sa~e p;nt of law. Art.V;§3cs)O)

Fla.Const.(mo); Fla.R. A,,,>.P 9.osoGOc2)(A)(iv),

ARGottKNY

This uk.le ;ssa. ),e, been raken ..t .t e.nraxe Inc.maek 14ar- the g,e

o e e ar3ument af hand s nof an actos| cÎouls e eo aro| v o at .n., bot

an at ument t at once o. trÏa. estart VcLeates s ury vero set on count 2

of a two count ver)|ct that $nÑ n Ñeeomes �570actp anÑ an ssue o uÑ t

n re Arence 10 tÑat eÑaY �042Ñesernes a no stys a6 t e case a) ÑanÃ·

Tk;s makes the Voorek biser;er Coort oF Ayaals' rel|anee ny.n Sroe r.

be«»Jy ,as Fla. L. Weekly 8 zos (Fla. Apr;I ro,2cm) an err.n.oc , , ;..
ca;on .F the law.

On one reasS fÑe transcr!fts to ite eencbusÎon of Mr.bel ad eal

is a c.ctainty that the er:al covet va.ates the oy's a;try P;nd ; r,

coa.,t 2 : la-J and laso;v;oos molestatt.n. So, in cuenca Mr. belgad. wa,

P.ond a;ity of lewd and lasc.vuoos bau.cy and only le»d and lase|vious

(oetery. The Per;t;oner agolog;xes to th;s +o th;s court P.c k|s or:y nd

m,splaced Jookle coprJ7 er oment »J replaces eka .c o e + w;#A the

nstant argoment . Al l +ke Pe r;t ;onac :s n.» saek ;ng ;s that h ;s Judgmant .P

Conv;ct;.n anal Sentence |n 1-h;s caae reVleet the te;al court*a factual

3



snÅsn s o en a has ury tr a ch 56 a fÏnd n o awË anÅ hane$vÎous

aftery a-Îtar Count2 of theyollty verd:ct was vacaed hy eke erùl

cover't and rke state fa;led e. appeal that deci«;on.

Ãt wa-s Vhe tr al court's erronecos wÎlkhofÅÀn eÎ aÅ oÅ cation at sentene n

VÑat a t caòse) the confusÎan. And , ha,ca o,o, clear a,,J conv;,c;ng

evidence this Honorahle Coore shoulo| f|nd ska the vr:al coort vacaeed

the odyment of convletion on Count 2 of the ury's veroliet Ollow-

n d,e befendants tr|a.l , uktch s whol ly Ín Äfs prov|dene.. As sceh,

fliere should ke no reflee+îcn of any conviet|on or sentense Vor levd

anal lase:v|ous molesta.e'on anywhere n +lte record and S |es of co-se.

number : 200s cf oosss7 Axx

C ONC L t)310H

Ín surn f.kere Ita.s keen an erredeous sed a Fba+ the endant ín

f s ca.se No.s been Ýoond a o IewË ans) aSe v ous mo estaV5on

where the record of f s caos stakes du evene. The remeoly to ehï s

roblem is for thls Ûourt to review +ke rec.or) of tk s cMe nnal Íasue

an orNer ebarí hy|n fÑat the Vrla] court- has vaca+eal Count 2 of

the ury*s Yerc]àt Ín Vbis case. As sach, comm tha an error

olÑ r ad oÑucaV|on on Count 2 af the befen.�060t'ssese c

Östed: Se tember �575, 2014. Ñes ed al sob ed,

elson belg s .C.Ne3 ßô8 I 93

hrHn Coereelana| .[nst totion
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UNNOTARJXEb CATH

I HERE8Y bECLARK that Í speak and ardecstand En IIk, as socle

1 c.~,.ceben.1 de c oaenn of Me f.q.;y m0+;.n n.t å,e has c-w,,.d i,,

bo decoment a<e tw4 true and correc t,

baed �042September Z ,20m,

SubrúHed

^|elson belgadoé b,C,Me.;Boal¶3

�060ce;n C.ccec i.nni Laî t ion

CEATXff�254p|7¯£OF 8£RYfC�254

T HEREßY CKRY1fY Mar Me ocija,al ud $,ye (5) e,p,;,s

havebeen se«ed upon de Ho,socafle élect 09 14,e Marida Supuine.

Caser at- |Jyveme ¼¾ �042ösA balSw, 7%4assee A2 J23 99-19zr

vol tAar a im ed coc<eet- copy o f de Ayo, irùS /us been

ser red opsn de ofF cc �042Cde Aivo<ney de-se<al a+ : i rirÆfr/y la

e n ,5è fæ)/ea Ñkr ßeac A , P2 srver cAer rk elecume
va a fica rueneol-ove c to pr;x,, of e k at Flac¼ dZ for

mai�060yon rk 2nd .ky af September, 20i4.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, 1523 PALM BEACH LAKES BLVD., WEST PALM

BEACH, FL 33401

May 28, 2014

CASE NO.: 4D13-2288
L.T. No.: 08CF009567AMB

NELSON DELGADO v. STATE OF FLORIDA

Appellant / Petitioner(s) Appellee / Respondent(s)

BY ORDER OF THE COURT:

ORDERED that this Court previously stayed this case pending the Florida

Supreme Court's decision in State v. Drawdy, SC12-2012. The Florida Supreme Court

has decided the matter which controls the outcome in this proceeding. The petition is

denied on the merits. State v. Drawdy, 39 Fla. L. Weekly S209 (Fla. April 10, 2014).

GROSS, TAYLOR and LEVINE, JJ., Concur.

Served:

cc: Attorney General-W.P.B. Nelson Delgado

dl

LONN WEISSBLUM, Clerk o
Fourth District Court of Appeal -

O



UN N OTAR I LKb OATH
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Ä ÑERE8Y l'ER7'IF'Y fÅar ide ces i�060| and Ñve (6~) ao s

leewe- been served upon tße. Iloaoralok diesk e$ pie }].,j,(, S

Cao,+ as : Sp-a%8tf. ros LA�060fSw, 7uf�060rz saa
»J +Aar a ico. -J c.,cee t- e.py .f <Je £3.1,3 Appeac);× I,,

seed up.n +Ae OP/ e sF rÅe At+.<na,, des,e<2 at : isir ty' 199 le

ba ,S&Wea+ Alm ßed , FL 3340t A/er Alis of.aomes -

hst »,rna./-on i. pris.n opkJs si �060me, z. f,, ,,

at PÁ Às �575nÅ - dy �042Îlensber, 2014.
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NekybeyJ.;bdAUamt 9 a
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