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STATEMENT OF THE CASE AND FACTS 

The history of the case is set out in the petitioner’s 

jurisdictional brief and is hereby adopted. 

 

SUMMARY OF ARGUMENT 

This Court should decline to exercise its discretion to 

accept this case because conflict does not appear within the 

four corners of the lower court opinion. 

 

ARGUMENT 

I. THIS COURT SHOULD DENY DISCRETIONARY JURISDICTION 

BECAUSE EXPRESS AND DIRECT CONFLICT WITH ERA V. STATE 

DOES NOT APPEAR WITHIN THE FOUR CORNERS OF THE LOWER 

COURT OPINION.   

 

The decision of the Third District Court of Appeal in the 

instant case does not expressly and directly conflict with  Era 

v. State, 141 So.3d 614 (Fla. 3d DCA 2012). Fla.R.App.P. 

9.030(2)(iv).    

 In Aguilera v. Inservices, 905 So.2d 84, 101 (Fla. 2005), 

this Court stated: 

We have repeatedly held that conflict between 

decisions must appear within the four corners of the 

majority decision.  
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It should also be noted that, according to the opinion 

entered in this case (Pet.’s Appendix A:2), the petitioner’s 

remedy is to file a proper motion under Fla.R.Crim.P. 3.850.  

The Third District’s opinion stated, ”While we therefore affirm 

the lower court’s order, which was right for the wrong reason, 

see Irving v. State, 627 So.2d 92 (Fla. 3d DCA 1993), we do so 

without prejudice to Durm filing a proper  motion under rule 

3.850.”  Therefore, there existing no express and direct 

conflict, the petitioner has the option of filing a Rule 3.850 

motion. 

CONCLUSION 

Based on the foregoing, the State of Florida respectfully 

requests this Honorable Court to deny discretionary jurisdiction 

in the instant case.   
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