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STATEMENT OF THE CASE AND FACTS
The State charged Lisa Roberts with fraudulent use of

personal information. (Appendix A) Ms. Roberts, an Indiana
resident, was charged with using her aunt's personal information
to open a utility account in Indiana. (Appendix A) Her aunt was
a Florida resident. (Appendix A) The trial court dismissed the
case because it lacked jurisdiction since no part of this crime
occurred in Florida. (Appendix A) The State appealed and the case
was reversed by the district court of appeal. (Appendix A)

The Second District Court of appeal found that ~Ms. Roberts'
failure to obtain her aunt's prior consent was both an omission of
a duty imposed by Florida law and an element of the underlying
offense..." (Appendix A). The court found that the trial court did
have jurisdiction based upon this omitted duty and reversed the
case (Appendix A). The court denied a motion for rehearing and
rehearing in banc on July 14, 2014 (Appendix B)

A timely notice to invoke the discretionary jurisdiction of
this Court was filed on July 21, 2014.
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SUMMARY OF THE ARGUMENT

The ruling in this case created a duty that is imposed upon
the residents of other states and countries. The court uses this
duty as an element of the crime to create jurisdiction even when
the entire act occurred in another state. This manufactured duty
is overreaching. Consent is an affirmative defense and not an

element of the crime.
The Second District's ruling in this case expressly and

directly conflicts with this Court's ruling in Hicks v. State, 421
So. 2d 510 (1982) as well as the rulings in several district
courts of appeal. This Court should resolve the conflict between
the Second, Third and Fourth District Courts On whether the trial
court has jurisdiction in a case where every element of the
offense occurred in another state. This Court should also resolve
the conflict between the Second District, this Court, and. the
First District regarding whether consent is an element of the

offense or an affirmative Defense.
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ARGUMENT
ISSllEI

THE DECISION OF THE SECOND DISTRICT IN STATE
V. ROBERTS, 39 FLA. L. WEEKLY D668 (FLA. 2D
DCA March 28, 2014), EXPRESSLY AND DIRECTLY
CONFLICTS WITH DECISIONS BY THIS COURT, THE
FIRST DISTRICT COURT OF APPEAL, THE THIRD
DISTRICT COURT OF APPEAL AND THE FOURTH
DISTRICT COURT OF APPEAL.

Florida courts have limited criminal jurisdiction over people
residing in other states and countries.
jurisdiction to Florida courts as follows:

Section 910.005 grants

(1) A person is subject to prosecution in
this state for an offense that she or he
commits, while either within or outside. the
state, by her or his own conduct or that of
another for which the person is legally
accountable, if:
(a) The offense is committed wholly or partly
within the state;
(b) The conduct outside the state constitutes
an attempt to commit an offense within the
state;
(c) The conduct outside the state constitutes
a conspiracy to commit an offense within the
state, and an act in furtherance of the
conspiracy occurs in the state;
(d) The conduct within the state constitutes
an attempt or conspiracy to commit in another
jurisdiction an offense under the laws of
both this state and the other jurisdiction;
or
(e) The conduct constitutes
violation of s. 286.011.

3
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(2) An offense is committed partly within
this state if either the conduct that is an
element of the offense or the result that is
an element, occurs within the state. In
homicide, the ~result" is either the physical
contact that causes death, or the death
itself;
and if the body of a homicide victim is found
within the state, the death is presumed to
have occurred within the state.
(3) An offense that is based on an omission
to perform a duty imposed by the law of this
state is committed within the state,
regardless of the location of the offender at
the time of the omission.

In order to have jurisdiction, an element of the crime must occur

in Florida. Subsection (3) also specifies that this includes

omission of a duty committed within the state.
In this case, it was alleged that Ms. Roberts used her aunt's

personal information to open an account in Indiana. Ms. Roberts

lived in Indiana. She used the personal information in Indiana.

The account opened was in Indiana. The trial court correctly

determined that Indiana should have jurisdiction rather than

Florida. The district court of appeal, however, ruled that

Florida had jurisdiction.
The decision of the second District Court of Appeal directly

and expressly conflicts with other Florida jurisdictions on this

issue. It conflicts with the Third District Court of appeal in
Battle v. State, 365 So. 2d 1035 (Fla. 3d DCA 1978), which holds
that dismissal is required where the crime charged was committed
outside of Florida even when the victim is a Florida resident. In
that case, Battle solicited a felony where the victim of the
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solicited crime lived in Florida. At that point, Battle flew to
Florida for the purpose,of committing the crime. The solicitation
was complete in another state. Pursuant to section 910.005, the
Third District Court held that the elements of the crime all
occurred in another state even though the victim lived in Florida.

The decision in this case also conflicts with the Fourth
District Court of Appeal's decision in Sanders v. State, 77 So. 3d
914 (Fla. 4th DCA 2012). In that case, Sanders was flying from
Arizona to Florida when he took money from another passenger's
purse. A flight attendant intervened and made Sanders return the
money. The plane had not yet reached Florida when this occurred.
When the plane landed in Florida, Sanders was charged with the
theft. Pursuant to section 910.005, the court determined that
there was no jurisdiction because the elements of the crime all
occurred outside of Florida.

The decision of the Second District Court of Appeal is in
conflict with the decisions by the Third and Fourth District
Courts of Appeal regarding the application of section 910.005,
Florida Statutes.

The decision in this case also conflicts with other districts
on the elements of criminal use of personal identification. The
opinion created a long-arm duty to be applied to all states and
nations. If the victim lives in Florida, then consent and
jurisdiction are. in Florida even if all acts in the case are in
another state or country. So if both parties are in Paris, the
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crime still occurs in Florida if the victim is a Florida resident.
Other courts have held that consent is an affirmative Defense

rather than constituting an element of the crime. By creating an
affirmative duty to obt~in consent rather than ruling that consent
is an affirmative Defense, the Second District Court of Appeal is
in conflict with This Court and the First District Court of Appeal
on the issue of how consent should be categorized in cases where
lack of consent is part of the statute.

In Hicks v. State, 421 so. 2d 510 (1982), this Court looked
at this exact issue in'a burglary case. This issue in the case
was whether non-consent to enter was an element of burglary or an
affirmative defense. This Court held that lack of consent was an
affirmative defense rather than non-consent being an element of
the crime. The same" conclusion was reached in by the First
District Court in D.R. 'v. State, 734 So. 2d 455 (1st DCA 1999).
The Second District Court of Appeal had previously held that
consent was an affirmative defense rather than being an element of
the crime. See Williams v. State, 57 So. 3d 904 (Fla. 2d DCA
2011). The decision in this case directly conflicts with this
Court, the First District Court of Appeal and the Second District

Court of Appeal's previous conclusion.
Conflict jurisdiction exists with the decision below in each

of these areas. Based-upon these direct and explicit conflicts,
this Court's acceptance of jurisdiction in this case is

requested.



CONCLUSION

This Court should find express and direct conflict as argued
in this brief. This Court should exercise its discretion to accept'
this case for review in order to clarify the issue of jurisdiction
in cases where all elements occur in another state and where there

consent is at issue.
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APPENDIX

Opinion of the Second District Court of Appeal
in State v. Roberts, add cite
(Fla. 2d DCA May , 2014). '
Order denying motion for rehearing and
rehearing in blanc
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0 •

reverse. ' , " . , ' ..
The State alleged that MS.Rob~rts, an Indiana resident, used her aunfs

I '. or,

name and social security rJurnberto e~tablish an Indiana utility' account. The aunt lives
. . '.

in Florida. The trial court dismissed the case for lack 'of jurisdiction; it concluded that no
'I

part of the offense occurred in Florida: See 9:910.005(1 )(a), Fla. Stat. (2010). ~:.': .

(authorizing Floric;lapr~secution for offenses committed wholly or partly within Florida).. .. ., .. ... . .
However, because Ms. Roberts' failure to obtain her aunt's prior consent w,as b?than

.; ,

omission of a duty imposed by Florida law and an element of the underlying offense, the
f • ~~ ~s';

offense was cor:nmitted, at least in part, in Florida.

,Jurisdiction Statute
"•

'r~~ . - "f.WSection 910.005, governing Stat~ criminal jurisdiction, p'ro~iCiesas follows:, ',' . ':r, •. .

'~l"'" C •. ' .J.I3°(H. A person is subjectto prosecution in this state for an ,
, ' ':I~\,offense'that she or he commits, while eitherwithin or outside •.-

the state, by her or his own conduct or t~at of another fd(' ,:
which the person is legally accountable, if: :. ..

(a) The offense is committed wholly or partly within the .
."' '" ~. t ":

,state; " , " ,
- '

, (2) A~~ffense is committed partly within this state if either ,.'
. ' 'the"conduct that is an element of the ,offense or'the result '

,that is an element. occurs within the state ....
(3) "An offense that is based on an omission, to perform a

duty imposed by the law of this state'is committed within the .. '
state, regardless of the location of .the offender at the time of' , .

,the omission.

(Empha~is adaed/Th'us', Florida mafexerciSe'jurisdlction'6~er Ms. Roberts if an

element of the offense-is an/omission to perform a duty imposed by Flori<::ta:law.'

~Elements of Cnminat Use 6f 'Personal Identification -

Section 817.568 provides, in pertinent part, as follows:

-2-



. '". "

.(2)(a) Any pers6.J'.'lwho willfully and without authorization
fraud,:,lently uses, or possesses with intent to fraudulently

•. . .. ' -use. personal identificati.ori information c~ncerning an ,_.' "'1',
individual without flTstobtaining.that iridividual's.conse'nt,
commitsjhe offense offr~udulent use.ofi:p"ersonal 'J' '.1 :r ....:?. '.

. .identifi.~~~i~nir:'lformation... : . . : ..

," : .

. ,

'. -.~., •• 4""' 1

.) ..

• l: '. ~ ~ t

(1) willfully and fraudulently using or pos~essing with intent
to fraudulently' use; "; ....1: ;';. " ..;:. . •.•... '.: ". ~.' .'.
(2) another person's per:sonal identification information; ...
(3~without that person's'-authorization or;prior c~nsent... ..' ~...~.;,".': ..

,-";':,

'". ~.~-.. .( t ; ••• -~. : ••• .f ."! ~~:•.'''(':

..(~mphasis added.) Accordingly, fraudulent use.of perSonal jdentification information'
. . . . .

" ; ". : o.t '.:~, ~"'f:", ',,:,'. 1,,'" i' . \:oj •.•• ~ ,'" •••.

,ncludes the-following elements: .

Sibley v.State, 955 So.' 2d 1222, 1226 (Fla: .5thDCA.2007) (emph~Sis add~d) (citing
• • • - • •• . .:... •• ~ <I'l' ••••

'9 817;,~.68(2).(~),~Ia. Sta~. (2~9~»; accor~ Williams'v:.'state, 57 So.:.~d '9Q4,~05 (F!~:i 2d
", . . .

DCA .?(11) (holding that def~nse.t~at vieti") c?n~~nt~~ .to defendanfs u~e of persoflal;l'. •. . . .

'identifi9a~ion inforination~ if proven, -wo.uldr~r;lder.St.~t~,!Jn.ableto esta_blisheve,ry ,. .

.el~me~(ofthecrime); Town~hend v.State, 96~tSo.•2g 236,.2~7.(Fla. 5th DCA 2007) "":

(vacating conviction for criminal use of persorial identification information-where Stat~
. - _ • •• •..• ':' ~ • . ." • " T'. . -:.' •. ~ .• :... ..

" . -' .
failed. to prove that victim.j."had!1otautry~ri~ed.Mr.Townshen~ to ,-!s.ehis pers~na.r.: i' ..' " . -.
iriforma~o~"):~ '.

, . .
....~~..:~~" .....:!r. "j~o\t2' ... ~.... ll> •• ,:,~, ••• ~'.' •• ".: , ••••••• 1 ••••••

.. ",: :- Omission of a Duty Imposed by 'Florida."Law:. f"" :'.' ~. ' •• " _. ."
. ~".

.. .' Ms. Roberts' failure to obtain her aunt's ,prior consent-or the result that,. . '. ~ .... . '. . ',. - .' . '. .. '.

.-she fraudulently used the information '.Without~uch..consent-ds .an.element oHhe, . f".' - ~.
". . • ,;. ..: ~ ': -' .•-.';j • .• .

. offense. Se~ 9 817.568(2)(a)~;Williamst ~7.•So..3d a~.905. ~s.R~~erts is s~bj~ct~9". '
" .' .' ".' .'

prosecyt,ion in Florida if that ~leme!'1to.ccurre~.inFI~r!~a. See 9 910.005(1 )(~). =rhe- ... '
." ... . ..... '.. . . ... . '. .

inquiry calls upon us to deter~ir~ whether.th~ failure ~9.obt~ir:1.:;herau~t's co':!sent..(or its. '.

re~ult) constitutes an'omissio[1 to per.toqn a duty ir1)pO~e~'pyF;lorida.1aw....See 9 ,' . .'

910.005(2), (3). We conclude' that it does.

- 3.~~.



_. .: ;. Case Law.'~ " . J

' . .L ;;;'+1..... : : -:- .

No Florida case is .directly on .point. However; arialogouscas'es from -
.. . I'" I'" • '. • ,.' • ..,I t.. I

.Flc;>ridaand other jurisdictio~~ -s"upponour con~l~si6n:,"For~xam~le; i~-S't~te v. Costa,
• . ,.. ~ •• ; 1,,",: ••• t:. . _ .

558 So. 2d 525 (Fla. 1st DCA 1990), t~e First District held that Florida had criminal
.~, l ~••• _ f _ ':." ~\. " ' .. ,""'" ... ,i,. .•... ',," . l:. • \

jurisdiction- for charges involving the appellee's moving of his children from his Louisiana
. . ."r -.

home to Italy, in violation of a Florida restraining order. The offense was based on an
~. .' ..• :.' .' •••• ~ , • • •. ~ .••.; _ c ,,'. ' ~. •• .

omission to perform the duty imposed by the Florida court order ana sectio!1787.04(1),
M 7 ..... ,. N,'I~.... '. . .:. J •

Florida Statutes (1987) (felony to.remove 'achild:iri:violation 'of court'order) .

. . ,'.' Siniilarly,iri People V. Caruso; 519 N.'E.2d440 (ill. 1981); the'court.held .

that the father's' ads of harboring h'is'children' in Ohio arid failing to return them to the

mother 'in 'vioiation'of an Illinois custOdy-order subje'cted him'to pro-seelition. in IIiinois.

The Illinois jurisdiction statute, almost identical to the' Florida statute here,:'provide'd that

"[a]n offense which~is based on an omission. to perforril.a duty imposed by'the law of

this State is committed within the State, 'regardless of the'location 'orthe-offender at the

time of the omission." Id. at 442.' Th'e Caruso court found' this lang uage consistent with

the Supreme Court's holding in Strassheim v. D.aily,221 U.S. 280, 285 (1911>" that ..

It '[a].cts done outsid~ a jurisdictio.n, buUntended .to~produceand producing detrimental .

effects within .it,justify a State in punishing the cause' of-the harm as if .he ha~ been

present at tne effect.' ,;.Caruso,; 519 .N.E.2d at.442. ;.Obviously" "thei detrimental 'effects

of defendant's omis'sian ot failure to comply with'the court' order (weJre'feltonly in

Ulinois,"' .id. at 445. Caruso'is aiso instr.uctive in otiserving that the phras'e "omission tC)

perform a'dlity";inClicates tharthe duty is an-affirmative one, thans; 'a d'iJtyto -act

positively, •...ather.thliln:a passlve.dutY of refraining to act...:'JQ. at 443.

-4}
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his omissionw.as irrelevant. Id:'at 1.75-76.

I .

I
I

I'
I

"J

.1 '. ,.1"

.Ms. Roberts' duty to her aunt is best characterized as .an affirmative
• " • •• '. '. : ...) • ' •• 1 " • '...... ", ••••••••• ,' ,'. ,~,

obligation to obtain her prior permissio~',in order.to use. her, personal information to,'.open . ,
• • .., '. ~. '. I'" ~ • 4 toO _.;. .~ ~ •• ". ~ • :':.' .~ ,- '" , •••• • • •• •• •

a utility a.ccount, rather than a 'p~s~iveduty tO,refrain from 'failing to obtain prior -..
• • • •••, • ",. I' fe. . • .••• .'. •

,permission." The Caruso cc;>urt.dentifieQ 'factors to"CQ~Sider:,indete~mining-jurisdiction ,~. " ..,' .... ,.. '. " ," .... "" . - ...• ~.. .::. ~'. ..•.. .. -

under theotnission-to-perform-a-duty provision: (1.)whether there is an alleged .. ,. ' ,'. '- .

omissi,on to perform' a duty; (2) y.,heth~r,the charged ~ffense is based on that omission,
.', " ", " ' - ':' , , ~';' , ; ...., ..' " .

that h~,'~formsthe foundation or' essence of an offen!~e)',even,though'the omission 'is not
• • •. •.• r •. "... " .: .' •

• 0''\ .' " t'" _ '\

the offense's only element; and (3) Y.(hetherthe interests to be protected by prohibiting'
'. .... , .... : . ',..... . ',;. ..' ....•... ~. .01.... .
the offe'nse are substantially t~e same as the [nterests~6 be fulfille~ by impo~ing the

, . '''''''. •. . ,,~ .•. . ,

affirmat~e duty. Id. at 443. ~11.thr~efac,tC?r~~w~igh.in;,favQrof:th~ St~te ..

In'State V. James, 79 P.3d 169 (Kan: 2(03). the appellee was ,the
•• •• .:.~. • " •• • .~~"';;: • I -. \" 1; ." . ~ ~ ~ J ' ..• ,: I •.' •.:.

.caretaker ,of dependent adults .~ivingin Kansas. The .tria! court convicted him of
• ". 0 .; ~ ~ f\ _' -. : ,. :.~ .'.,

mistreating two of his Kansas charges by leaving thei'n alolie in a closed vehicle on;a
f.":' 0.,

hot day across the border in' MissOuri. A Kansas statute 'prohibited omission of services,
.• '. ". ~'. ... .

..! , ''';'' '~ . f;' .It • 1~i,~ •.. ' .. ! •• _., ,". '••

necessary to maintain'the health of a dependent adult" k!:. at 175. The appellee argued

that Ka~sas.I~'cked jurisdiction because the o!fenses ..occurred in Missouri.. id. at 174:' .~
••• " , • '. .., '. • 0" • • oj. '.,1".

The Kansas jurisdictional statute included a provision nearlY 'identical to section
. 0 .' I '. ,":' ••• 's~: . ' ,"".. ...jO'~.r' .,.': ~ ~". 1""1 •••• ~~.: ,,#. ~>

'. '910.005(3): "A crime w~ich is ~ased on an omission to perform a duty impose~ by the
•• _ o. • ~i:t ' ,',: " .•• ,. , •• 0.. . . .. . \ ~."~ _' ..... ,-,

law of this state, is committed within the'state,: reg1!lrdJ~ssof the location of the person-

omitting to perform such duty at the time 6fth,e omissio'~'." James, -79 P.3d'~t 174 (citing . ~
. . '~~. ." ','

.. .... : .• ,... ". ",:i~.,' '.• ~ , ... l ••. .:.•• r~., •• i.J"', 0,

~ 21-3104(3), Kan. Stat, Ann. (2000». The court. held' that Kansas had jurisdiction
, . ",

, 0 I. ......., Tt : ..• ~ .• . .c. •• .....•.. • ~.," .••
'because the-crimes were based on an omiss,on to'perform a.duty imposed by Kansas,

. ..' ,:;. . '-': . '. 1 .:" -' :",,:. ,' .....
law-a "negative act done c:»utsidethe State"~and the appellee's location ~t the time of .

. i:':J;'. ','" , :. :.. ~, ...". "



-------:----------:--------:----------.-:;,4<:::::%'•...........~\-------

.Jro '.

'In State'v. McGill, 836P;2d 1371 (Or. trApp. 1992}, a triba; J~dianw~s

convicted of crimirial'p6ssessiop 'otniilted property. See Or: Rev: Stat. S 164.140(1)(a},

He rented a televisionl;n Orego'n,-thEm-failed-to'mai<e'paymerits 'and failed 'to retur~ the

television upon aemand fr~m the rental camp'any. S'ection 164':140(1)(a) 'provided,' in

pertinent part, as' follows: :. - . '~.'"' ' ..

_ ..

(1)"'~A'Rersan is guiltY of.criminal possession of rented 01'
leased personal property.if:'. .

.' (af After renting an'item of perSonal prop.ertY"from'iF;
commercial renter of persqnal property under a written '
agreement whicn provide's for the return of the item to a'"

..particul~~ place.at a particular time, the person fails to return
'the~'itemas speCified; is :thereafter -served'by mall whh 'ca'
written demand to retu.m the item, and knowingly fails to
retuni.the item withirHO'business"days froni the date of -~ ",
mailing ~f)h~ ~e~and~ -. .r'.: : • .-; •

•.•• .• -.f :,.•. ',.

~ at 1372 n.1. On appeal, McGill argu~d that the state lacked jurisdiction because he
: :.~...' . i' ~....,. ,. . •.• . . .' 1. . ~ ~.

Was on.the reservation, sov~reign territof}', when he stopped. making paymerits . .!Q:. at
. .. :. . j . .)0 •• ••• ••••••••• '.,.' :. J I f. I•••••"'":'. -,J ."

1372.

The Oregon jurisdiction ,statute provided that Jurisdiction for a crime of
.:;' .....' ~ ..., -. I.: ;..'~. .

omission ''',reside[d] in th~ pl.acewhere the leg.al,d!Jtx.omitted is r~quired.to be •
• .~ ' , . 1 ." I. '.. «#".,' ~',

performed." .!Q:. at 1373 (citil)g Or. Rev. Stat. ~ 131.215(5». The court.held that the
. • .:... . .•• ' '.:.. ,_I' ~ '., - . . . . . .• ...' ",;

. gravamen of the offense was failure to return the television to the shop in Oregon;
• .' ......, • c'"' I _': • • ~ • .'. • .;., •• , • •• '" ; •

because it was a crime of om~ssion,jurisdiction' r~ided in Or~gon, wh~re the legal quty.
, , .• ". t ., • •• "' '.' .: " } • f .. ~.. , ...

omitted. (retuming tt~etelevision) was required ~obe performed. !Q.. !he,legal duty to
I • •. ~ ....:.. • __ ', ,io' .. ~",. . J .••• t~ .• ~

return the televisiary-or"using the statutory language, to not fa.i1(0l'!lit),to returry it-was.
• ''';'' f , • ," ~.." .:.... '~'., • .., • • •••• '

an element of criminal possession of rental property. As applicable here, McGill
. ..If . '.: .'f .~". '." '. ,; • ". •• l . - ..' ... ~

-teaches that Ms. .Roberts had a.legal duty under Florida law to obtain'her aunt's prior
• l'. _ .: • •• ".': • ~"',' •• . .", .; •••• •••• ••• ".

consent to use her personal identification information-or, using the statutory language,
• • •••• ,. • ~" I ~ • ..' I _'; .~ '"

- 6 - '.
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i'-I

not to use it without her auntis authorization or prior consent The gra~amen of the
• • I •• • •

offense was 'failure to 'obtain tier aunt's -prior consent; and because it was a 'crime of. .' -

omission, jurisdiction resided ,in Florida.
. -

We. reverse and remand for further proce~dings.

DAVIS, C.J., and KHOUZAM, J., Concur.
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