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STATEMENT OF THE CASE AND FACTS

The State charged Lisa Roberts with fraudulent use of
personal information. . (Appendix A) Ms. Roberts, an Indiana
resident, was charged with using her aunt’s personal information
to open a utiiity‘accouht in Indiana. (Appendix A; Her aunt was
a Florida resident. (Appendix A) The trial court dismissed the
case because it lacked:jurisdiction sihce no part of this crime
occurred in Florida. (Appendix A) The State appealed and the case
was reversed by the district court of appeal. (Appendix A)

The Second District Court of appeal found that “Ms. Roberts’
failure to obtain her aunt’s prior consént was both an omission of
a duty imposed by Florida law and an element of the underlying
offense..” (Appendix A): The court found that the trial court did
have jurisdiction based upon this 6mitted duty and reversed the
case (Appendix A). The court denied a motion for rehearing and
fehearingviﬁ banc on July 14, 2014 (Appendix B) |

A timely notice tc invoke the diséretionary juriédiction of

this Court was filed on -July 21, 2014.




SUMMARY OF THE ARGUMENT

The ruling in this case created a duty that is imposed upon
the residents of other states and countries. The court uses this
duty as an element of the crime to create jurisdiction even when
the entire act occurred in another state. This manufactured duty
is overreaching. .Consent is an affirmative defenée and not an
elément of the crime.

The Second. Distriét’s ruling in this case ’expressly and

directly conflicts with this Court’s ruling in Hicks v. State, 421

so. 2d 510 (1982) as well as the rulings in several district
courts of appeal. This Court should resolve the conflict between
the Second, Third and Fourth District Courts on whether the trial
court has jurisdiction' in a case whére ‘every element of the
offense occurred in another state. Thié Court should also resolve
the conflict between fhe"Second. District, this Court, and . the
‘First‘ District regardihg whether consent is an element of the

offense or an affirmative Defense.




ARGUMENT
ISSUE I

THE DECISION OF THE SECOND DISTRICT IN STATE
V. ROBERTS, 39 FLA. L. WEEKLY D668 (FLA. 2D
DCA March 28, 2014), EXPRESSLY AND DIRECTLY
CONFLICTS WITH DECISIONS BY THIS COURT, THE
FIRST DISTRICT COURT OF APPEAL, THE THIRD
DISTRICT COURT OF APPEAL AND THE FOURTH

DISTRICT COURT OF APPEAL.

Florida courts have limited criminal jurisdiction over people
residing in other states and countries. Section 910.005 grants

jurisdiction to Florida?courts as follows:

(1) A person 1is subject to prosecution in
this state for an offense that she or he
commits, while either within or outside. the
state, by her or his own conduct or that of
another for which the. person 1s legally
accountable, if:

(a) The offense is committed wholly or partly
within the state:

(b) The conduct outside the state constitutes
an attempt to commit an offense within the
state;

(c) The conduct outside the state constitutes
a conspiracy to commit an offense within the
state, and an act 1in furtherance of the
conspiracy occurs in the state;

(d) The conduct within the state constitutes
an attempt or conspiracy to commit in another
jurisdiction an offense under the laws of
both this state and the other jurisdiction;
or

(e) The conduct constitutes a knowing
violation of s. 286.011.
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(2) An offense is committed partly within
this state if either the conduct that is an
element of the offense or the result that is
an element, occurs within the state. 1In
homicide, the “result” is either the physical
contact that causes death, or the death
itself; : T

and if the body of a homicide victim is found
within the state, the death is presumed to
have occurred within the state.

(3) An offense that is based on an omission

to perform a duty imposed by the law of this

state is committed within the state,

regardless of the location of the offender at

the time of the omission.
In order to have.jurisdicticn, an element of the crime must occur
in Florida. Subsectioh (3) also specifies that this includes
omission of a duﬁy committed within the state.

In this casé, it was alleged that Ms. Roberts used her aunt’s
personal information to open an account in Indiana. Ms. Roberts
lived in Indiana. Shelused the personal information in Indiana.
The account opeﬁed was. in Indiana. The trial court correctly
determined that Indiana should have jurisdiction rather than
Florida. The district court of appeal, however, ruled that
Florida had jurisdiction.

The decision of the second District Court of BAppeal directly
and expressly conflicts with other Florida jurisdictidns on this

issue. It conflicts with the Third District Court of appeal in

Battle v. State, 365 So. 2d 1035 (Fla. 3d DCA 1978), which holds

that dismissal is required where the crime charged was committed
outside of Florida even when the victim is a Florida resident. In

that case, Battle solicited a felony where the victim of the
4




solicited crime lived in Florida. At that point, Battle flew to
Florida for the purpose of committing the crime. The solicitation
was complete in another state. Pursuaht to section 910.005, the
Third District Court held that the elements of the crime all
occurred in another state even though the victim lived in Florida.

The decision in this case also conflicts with the Fourth

District Court of Appeal’s decision in Sanders v. State, 77 So. 3d

914 (Fla. 4* DCA 2012). 1In that case, Sanders was flying from
Arizona to Florida when he tobk money from another passenger’s
purse. A flight attendant intervened and made Sanders return the
money. The plane had not yet reached Fiorida when this occurred.
When the plane landed in Florida, Sanders was charged with the
theft. Pursuant to section 810.005, the court determined that
there was no jurisdiction because the elements of the crime all
occurred outside of Florida.

The decision of the Second District Court of Appeal is in
conflict with the decisions by the Third and Fourth District
vCourts of BAppeal regarding the application of section 910.005,

Florida Statutes.

The decision in this case also conflicts with other districts
on the elements of criminal use of personal identification. The
opinion created a long-arm duty to be applied to all states and
nations. If the victim lives in Florida, then consent and
jurisdiction are- in Florida eveh if all acts in the case are in

another state or country. So if both parties are in Paris, the
5 .




crime still occurs in Florida if the victim is a Florida resident.

Other courts have held that consent is an affirmative Defense
rather than constituting an element of the crime. By creating an
affirmative duty to obtain consent rather than ruling that consent
is an affirmativé Defense, the Second District Court of Appeal is
in conflict with This Court and the First District Court of Appeal
on the issue of how consent should be categorized in cases where
lack of consent is part of the statute.

In Hicks v. State, 421 SO. 2d 510 (1982), this Court looked

at this exact issue in a burglary case. This issue in the case
was whether non-consent to enter was an element of burglary or an
affirmative defense. This Court held that lack of consent was an
affirmative defense rather than non-consent being an element of
the crime. The same .conclusion was reached in by the First

bDistrict Court in D.R. 'v. State, 734 So. 2d 455 (1°* DCA 1999).

The Second District Court of Appeal had previously held that
consent was an affirmative defense rather than being an element of

the crime. See Williams v. State, 57 So. 3d 904 (Fla. 2d DCA

2011). The decision iﬁ this case directly conflicts with this
Court, the First District Court of Appeal and the Second District
Court of Appeal’s previous conclusion. |

Conflict jurisdiction exists with the decision below in each
of these areas. Based;upon these direct and explicit conflicts,
this Court’s acceptaﬁce of jurisdiction in this case 1is

requested.




CONCLUSION

This Court should find express and direct conflict as argued
in this brief. This Court should exercise its discretion to accept
this case for review in order to clarify the issue of jurisdiction

in cases where all elements occur in another state and where there

consent is at issue.
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9.140(c)(1)(A). Because the trial court erred in riling that it lacked jurisdiction, we

-

reverse. -
. . L e L . -

The State alleged that Ms.“Rogerts, an Indiana resident, used‘ her aunt's
name and social security nq_mb_er to e_stahlish an Indiana utility account. The aunt l‘ives
in.F!orida. The trial court d ismissed the case for lack of jurisdiction; it cohleuded that no
part of the offense occurred in Florida. See §91 0.()05(1)(3), Fla. Stat.' (2010) |

(authorizing F Iorida p_ro_secution tor offenses oommitted wholly or partlywwithin Florida).
However, because Nts. ﬁoberts' failure to obtain her aunt's prior consent was both.an

s

omission of a duty imposed by Florida law and an element of the underlyihg offense, the

offense was committed, at least in part, in Florida. -

R SPPRESS . Jurisdiction Statute

T - ° -AMSection 910 005, governing State cnmlnal Junsdlctlon provndes as follows:

"3.’_""_‘ ¢ ’-‘30(1)‘ A person is subject to prosecution in this state for an

* 37 offénse that she or he commits, while either-within or outSIde
the state, by her or his own conduct or that of another for
which the person is legally accountable, if:
(a) The offense is committed \ holty or gartly wrthm the

. state

(2) n offense is committed gartly w:thm this state if elthe

'-'_ ‘the conduct that is an element of the -offense or the result

that is an element, occurs within the state. .
(3) "An offense that is based on an omlss.uon to perform a

duty imposed by the law of this state-is committed within the

A state, regardtess of the location of the offender at the time of - -
- the omission. S

(Emphasis ad‘ded.)?’Th’us‘. Florida majv'eXe’rCi'se"jurisdi'otion'o\}er Ms. Roberts if an
element of the offense-is an omission to perform a duty imposed by Florida‘law. -
Elements of Criminal Use of Personal Ideritification <

Section 817.568 provides, in pertinent part, as follows:

-2-




" 910.005(2), (3). We conclude that it does

]

-(2)(a) Any person who willfully and without authorization
fraudulently uses, or possesses with intent to fraudulently

.. - use, personal identification information concerning an,. .- -
- .. individual without first obtaining that individual's. consent, '
.- - . commits_the offense of fraudulent use of,,personal R L TR N S

. .|dent|ﬁcat|on mformatron

Sy - SRR,

€y

__(Emphasrs added ) Accordlngly, fraudulent use of personal rdentrf‘ catlon mformatron

- o

R A e R I R e
includes the followmg elements : D : '

,-'.-r. * LT .

- (1) erIfulIy and fraudulently usmg or possessmg wrth |ntent .
- - ., tofraudulently use; ... -.x - HGS S e .t
(2) another person's personal |dent|f' cation lnformatron

(3) without that person's authonzatron or»grror consen .
Srbley v. Stdte, 955 So. 2d 1222 1226 (Fla 5th DCA 2007) (emphasrs added) (citing

‘§ 817 568(2)(a) Fla. Stat (2003)) accord Wlhamsv State, 57 So.. 3d 904, 905 (Fla 2d

DCA 201 1) (holding that defense that victim consented to defendant’s use of personal

rdent|f cation mformatron rf proven would render State unable to estabhsh every oy

' ‘element of the .crime)' Townshend V. State 965 So. 2d 236 .237 (Fla. 5th DCA 2007) -

(vacatrng convrctron for cnmrnal use of personal rdentlf catron mformatron where State

failed. to prove that wcttm "had not authorrzed Mr. Townshend to use hls personal .y

3 " . . . . . o
information”):: - - Tl we L e e i ampt LT el

Omission.of a Dug Irngosed by'FIorida Law : » o s e

Ms Roberts fallure to obtam her aunt's. prror consent—or the result that. )

“—she fraudulently used the mformatlon wrthout such consent—rs an element of: the g -

. offense See § 817 568(2)(a) Wllhams 57 So 3d at 905. Ms Roberts is subject to-,

prosecutron in FIorrda if that element occurred in Florlda See § 910.005(1)(a). ~The - _. L
mqurry calls. upon us to determme whether the farlure fo- obtarn her aunt's consent. (orits -

result) constitutes an omission to perform a duty |mposed by Florida law. : -See § - o

-3-‘ .




S —

s T -"'CaseLaw" e
L A

No Ftonda case is dlrectly on pomt However analogous cases from -

i 4 Py

Flonda and other Jurrsdlctlons support our conclusron ~For example m State v. Costa,

- 558 So 2d 525 (Fla 1st DCA 1990) the Frrst Dlstnct held that Florrda had cnmlnal
Junsdictlon for charges mvolvmg the appellee S movmg of hls chrldren from hrs Louuslana

t

home to ltaly, in vro!atron of a Flonda restrammg order The offense was based on an

omission to perform the duty lmposed by the Florfida court order and section 787. 04(1)
Florida Statutes (1987) (felony to. remove a.child iri*violation of cor.;rt ojrder)

- Similarly, in People v. Caruso; 519 N.E.2d 440 (1. 1987); the oourf.held '
that the father's acts of harboring his childfen’in Ohio and failing to return them to the
mother in violation‘of an lilinois custody-order subjéected him'to prosecation if Iffinois.

The illinois jurisdiction statute, almost identical to the Florida statute héré provided that -
"(a]n offensé which-is based on an omission-to perform a duty impésed By the law of

this State is commiitted Wwithin the State, 'rega"rdlessi of the'location 6f 'the-offender at the

tlme of the omnission.” d. at 442. " The Caruso court found this Iang uage consistent with
the Supreme Court's holding in S trassherm V. Darly 221 U.S. 280 285 (1911) that

“ '{a]cts done outsrde a Junsdrctron, but intended to:produce and pfoducing detnmental .
effects Within:it, justify a Staté in punishing the cause ofthe harm 3s if he had been
present at the effect.' - Caruso; 519 N.E.2d -a't-442.-"Obvioﬁst,_"the‘detﬁmental'eﬁects
of defendant's omission of faiilure to co'mply.w.ith'the court‘order [(weJre féltontyin

Wiinois." id. at 445. Catuso'is also instrlctive in observing that the phrase "omission to

perform a*duity"indicates that'the duty is an affirmative one, thatis; a duty to act

positively, rather. than'a passive duty of refraining to act Id. at 443.

-4f




.§ 21—3104(3) Kan. Stat Ann. (2000)) The court held that Kansas had ;unsdrctron -

" his omission was irrelevant. Ig_. at 1.75-26. )

Ms. Roberts' duty to her aunt is best characterized as an affirmative
obligation to obtain her prior p,ermis,sion;in orderto use. her, personal igf,orrnatton to-open . .
a utility account, rather than a ‘passiy'e duty to refrain from 'failing to obtain. prior ‘

permtssron ‘The Caruso court tdentlﬁed factors to conslder in, determlmng jurtsdrctron .

under the. omlssron-to-perform-a-duty provrsnon 1) whether there is an alleged -

omission to perform a duty; (2) whether the charged offense is based on that omission,
that is, "forms the foundatron or essence of an oﬁensef ,even though the omission is not -
the offense’s only element and 3) whether the mterests to be protected by prohibiting’
the offense are substantnally the same as the rntereststto be fulf lied by |rnposrng the
affirmative duty. Id. at 443. Al three factors welgh in. favor of the State.

ln ‘State v. James 79 P 3d 169 (Kan 2003) the appellee was the

-~
et

- caretaker of dependent adults llvmg in Kansas The tnal court convucted hlm of

-

. mistreating two of'his Kansas charges by leaving them alone in a closed vehlcle on.-a' h

R

hot day across the border in Mlssourr A Kansas statute prohlblted omission of services - A

necessary to malntaln the health ofa dependent aclult Id at 175 The appellee argued

-

that Kansas lacked jurlsdlctlon because the offenses occurred in stsourr id at 174
The Kansas ;unsdlcttonal statute mcluded a provrsnon nearly |dentrcal to sectnon

e 4 -

.91 O 005(3) "A crime whrch is based on an omrssron to perform a duty lmposed by the

law of this state is commrtted w:thm the state regardless of the Iocatlon of the person '.

omlttrng to perform such duty at the trme of the omtssuon James 79 P.3d at 174 (crtmg

u."

‘because the crimes were based on an omlsslon to perform aduty lmposed by Kansas o

law—a "negative act done outsrde the State : and thel’appellee 's locatron at the trme of

R R AT R
.

-5-
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‘In State'v. McGill, 836 -t’;Zd 1371 (Or. Ct. App. 1992), a tribat Indian.was
convicted of 'criminair--posséssiop of rénfed property. See Or. Rev. Stat. § 164.140(1)(a).
He rented a television’in Ofegon, then failed to rake payments and failed to return the
television upon demand from the rental company. Se(:tlon 164.140(1)(a) provrded in

A . . e R e

pertment part, as follows:

(1) “A person is guilty of criminal possession of rented or
Ieased personal property if.
R “(a) After rentmg an‘item of personal property from a
commercial renter of personal property under a written
- agreement which provides for the return of the itemto @™
_ particular placeata partrcular time, the person fails to return
-+ . ‘the'item as specified, is thereafter served by mail witha"
-written demand to return the item, and knowingly fails to
returri- the item within 10'business days from the date of -*
‘ _marllng of the demand L , L

Tl

Id. at 1372 n. 1. On appeal McGill argued that the state !acked Junsdlctron because he

| RO

was on the reservatron soverergn terrltory, when he stopped makmg payments Id at

1372. ', , e

, b imb e
. .9,5.. : -

The Oregon jurrsdlctron statute provrded thatjunsdrctron for a crime of
omission "resrde[d] m the place where the Iegal duty omrtted |s requrred tobe _
perfonned Id at 1373 (cmng Or. Rev Stat § 131.21 5(5)) The court held that the
'~ gravamen of the offense was farture to return the televrsron to the shop in Oregon
because rt was a crime of omrssron junsdrctron resided in Oregon where the legal duty
omrtted (retumrng the televrsron) was requrred to be performed id. The legal duty to
| return the televrsron-——or usmg the statutory Ianguage to not fail (omlt) to retum it—was.
an element of cnmrnal possessron of rental property As apptlcable here McGill

¥

~teaches that Ms Roberts had a Iegal duty under Flonda law to obtam her aunt's prior

consent to use her personal rdentrﬂcatron information—or, using the‘statutory_languags,

-6--
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not to use it without her auntfé ahthorizafion.of prior consent. The gravamen of the -

offense was failure to'obtairi.-ﬁer aunt's ‘brior consent; and because it was a ‘crime of
omission, jurisdiction resided in Fiorida.

We-reverse and remand for further proceedings.

DAVIS, C.J., and KHOUZAM, J., Concur.

-
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