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STATEMENT OF THE CASE AND FACTS

A. Trial Proceedings and Disposition  

On October 17, 2011, Mr. Hernandez, who was 20 years old at the time and had

no criminal history, was arrested for one count of using a computer to solicit a minor

for sex under § 847.0135(3)(a), Florida Statutes, and one count of traveling to meet

a minor for sex after using a computer to solicit the minor for sex under §

847.1035(4)(a), Florida Statutes.  The record reflects that the conduct constituting

solicitation consisted of e-mail exchanges over approximately a 90-minute period,

followed by Mr. Hernandez’s arrest at a prearranged destination to meet the purported

minor approximately a half-hour after the final e-mail.  

Following guilty verdicts on both counts, the trial court imposed the minimum

Criminal Punishment Code sentence of 42 months in prison, with credit for 59 days

served, plus five years on probation. If one of the convictions is vacated, Mr.

Hernandez’s minimum Criminal Punishment Code sentence drops to 21 months in

prison. His current release date on the 42-month sentence is December 25, 2015.

B. Appellate Proceedings

Counsel was appointed to represent Mr. Hernandez on appeal.  Appointed

counsel timely filed a brief.  However, on December 17, 2013, the First District Court

of Appeal (DCA) rejected Mr. Hernandez’s challenge to the sufficiency of the

evidence to establish solicitation, citing its October 9, 2013 opinion in State v.
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Murphy, 124 So. 3d 323 (Fla. 1st DCA 2013), entered Oct. 9, 2013, cert. pet. filed

Oct. 21, 2013, pending rev., SC13-2068 (Fla. 2013).  See Exh. A.  That same day,

appointed counsel sent Mr. Hernandez a copy of the First DCA’s order with a letter.

The letter stated that the First DCA had issued its opinion denying relief.The letter

went on to discuss the 60 day clock beginning on a motion for mitigation and the two

year time limit beginning for the filing of post conviction motions.  At no time did the

letter explain to Mr. Hernandez that he could file a pro se petition for discretionary

review even though Murphy was pending review in this Court. 

Subsequently, on December 23, 2013, Mr. Hernandez’s appointed counsel filed

a motion for certification of a question of great public importance or rehearing en

banc, i.e., whether an accused’s mention of sex acts in response to questions from an

officer posing as an under-aged teen constituted online solicitation of a minor.  On

January 23, 2014, the First DCA denied the motion for certification of a question of

great public importance or rehearing en banc, without comment. See Exh. B.

Appellate counsel did not mail a copy of that order to Mr. Hernandez or inform him

that he could file a pro se petition for discretionary review.  

On January 30, 2014, appointed counsel sent Mr. Hernandez stating that

“Enclosed is one last motion I filed today with the appellate court.  It’s my attempt

to latch onto an issue that it turns out I sould (sic) have argued in the first place.  I’ll

let you know how the Court rules.”  The motion asked the court to certify conflict
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between State v. Murphy, 124 So. 3d 323, 330-31 (Fla. 1st DCA), cert. pet. filed and

pending rev., SC13-2068 (Fla. 2013), and Hartley v. State, 129 So.3d 486 (Fla. 4th

DCA 2014), on the issue of whether convictions for using a computer to solicit a

minor for sex and traveling to meet a minor for sex after computer solicitation, for

conduct within a single episode, violate the constitutional prohibition on double

jeopardy.  In Murphy, the First DCA held that convictions of these two offenses for

crimes committed in a single episode does not violate double jeopardy.  In contrast,

in Hartley, the Fourth DCA held that convictions for using a computer to solicit a

minor and for traveling to meet a minor for an unlawful sexual act, based on events

that occurred on a single day, violated double jeopardy.  Subsequently, the Second

DCA rendered an opinion agreeing with the decision in Hartley and certifying

conflict with Murphy.   See Shelley v. State, 134 So.3d 1138, 1141 (Fla. 2d DCA),

pending rev., oral argument on Dec. 2, 2014, SC14-755 (Fla. 2014).

On March 6, 2014, the First DCA denied Mr. Hernandez’s motion to certify

conflict, without comment or an opinion.  See Exh. C.  Appointed counsel sent Mr.

Hernandez a copy of the order, but never filed a petition for certiorari review or

explained to Mr. Hernandez that he could file a pro se petition for certiorari review

with the Supreme Court.  Rather, the letter specifically told Mr. Hernandez that the

First DCA denied the motion and the appeal was concluded.  The letter also

confirmed that the double jeopardy issue was pending before this Court and if  this
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Court rules in favor of that defendant [Mr. Murphy], Mr. Hernandez should file a

petition under Fla. R. Crim. P. 3.850 or Fla. R. App. P. 9.141.

On March 24, 2014, the First DCA issued its mandate.  That same day,

appointed counsel sent Mr. Hernandez a copy of the mandate and the December 27,

2013 order.  The letter stated there was no further action to be taken in his case and

informed Mr. Hernandez that the mandate started the clock on all post conviction

motions. 

 Mr. Hernandez’s mother consulted with undersigned on April 14, 2014 about

the filing of a post conviction motion, pursuant to Rule 3.850.  She retained

undersigned to represent Mr. Hernandez on April 21, 2014.  That same day, after

reviewing the appellate record, undersigned filed the Notice of Appeal on Mr.

Hernandez’s behalf.  On April 25, 2014, this Court dismissed the cause as untimely,

subject to reinstatement if timeliness could be established.  Subsequently, this Court

granted Mr. Hernandez’s Verified Motion to Reinstate and/or Motion for Belated

Discretionary Review. 

SUMMARY OF THE ARGUMENT

On December 20, 2013, in affirming Mr. Hernandez’s judgment and

conviction, the First District cited its opinion in State v. Murphy, 124 So. 3d 323 (Fla.

1st DCA 2013), entered Oct. 9, 2013, cert. pet. filed Oct. 21, 2013, pending rev.,

SC13-2068 (Fla. 2013). Pursuant to Article V, § 3(b)(4) of the Florida Constitution
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and Jollie v. State, 405 So. 2d 418 (Fla. 1981), this Court has discretionary

jurisdiction to review a decision of a district court of appeal that cites to a case that

is currently pending before this Court.  See also Arias v. State, 90 So.3d 269 (Fla.

2012); Wooding v. State, 940 So.2d 1109 (Fla. 2006).  Moreover, Murphy is currently

pending before this Court and counsel for Murphy has filed Hartley v. State, 129

So.3d 486, 490 (Fla. 4th DCA 2014) as supplemental authority, which was cited by

Mr. Hernandez in his motion to certify conflict.

Furthermore, pursuant to Article V, § 3(b)(4) and Jollie, this Court should

accept jurisdiction in this case because there is a conflict between  Murphy and

Hartley; Shelley v. State, 134 So.3d 1138, 1141 (Fla. 2d DCA), pending rev., oral

argument on Dec. 2, 2014, SC14-755 (Fla. 2014); and Pinder v. State, 128 So. 3d

141, 143 (Fla. 5th DCA 2013).  Hartley, Shelley, and Pinder held that dual

convictions, for using a computer to solicit unlawful sexual activity with a child and

traveling to meet the minor after soliciting unlawful sexual activity, in the course of

one criminal transaction or episode, without a temporal break, violates the prohibition

against double jeopardy.   Shelley certified conflict with Murphy and Shelley is

currently scheduled for oral argument on December 2, 2014.  Thus, this Court should

accept jurisdiction to resolve this conflict and/or to consider this case in conjunction

with Murphy, Hartley, and Shelley to promote uniformity in decisions. 
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JURISDICTIONAL STATEMENT

Pursuant to Article V, § 3(b)(4) of the Florida Constitution and Jollie v. State,

405 So. 2d 418 (Fla. 1981), this Court has discretionary jurisdiction to review a

decision of a district court of appeal that cites a case in its holding that is pending

review or has been reversed by this Court.   Furthermore, this Court has discretionary

jurisdiction to review a decision of a district court of appeal expressly construing a

provision of the federal or state constitution, or that expressly and directly conflicts

with a decision of another district court of appeal or of the supreme court on the same

question of law.  Fla. Const., Art. V, § 3(b)(4) (2011); Fla. R. App. P. 9.030(a)(2)(A);

Jollie, 405 So.2d at 420.

ARGUMENT AND LEGAL AUTHORITY

This Court should accept jurisdiction because the decision in this case cites State
v. Murphy, 124 So. 3d 323 (Fla. 1st DCA 2013, which is pending review before
this court, and Murphy expressly and directly conflicts other cases including
Shelley v. State, 134 So.3d 1138, 1141 (Fla. 2d DCA 2014), which is also pending
before this Court.  

Mr. Hernandez was convicted of one count of using a computer to solicit a

minor for sex in violation of section 847.0135(3)(a), Florida Statutes, and one count

of traveling to meet a minor for sex after using a computer service to solicit the minor

for sex in violation of section 847.1035(4)(a).  In a case that was decided after Mr.

Hernandez filed his initial and reply briefs, the First District held that convictions for

these two offenses which were committed in a single episode does not violate double
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jeopardy.  State v. Murphy, 124 So. 3d 323 (Fla. 1st DCA), cert. pet. filed and

pending rev. in Shelley, SC13-2068 (Fla. 2013).  However, the Second District,

Fourth District, and Fifth District have all held that when the defendant's conduct all

occurred on the same day during the course of one criminal episode, without a

temporal break, the solicitation offense under section 847.0135(3) was subsumed

within the traveling offense under section 847.0135(4), and dual convictions violated

double jeopardy.  Hartley v. State, 129 So.3d 486, 490 (Fla. 4th DCA 2014); Shelley

v. State, 134 So.3d 1138, 1141 (Fla. 2d DCA), pending rev., oral argument on Dec.

2, 2014, SC14-755 (Fla. 2014); Pinder v. State, 128 So. 3d 141, 143 (Fla. 5th DCA

2013).  As Pinder explained:

There is no doubt that subsection (4)(b) contains a “travel”
element that is not found in subsection (3)(b). However, we agree with
Pinder that subsection (3)(b) does not contain an element that is not
found in subsection (4)(b).2 Thus, if a defendant solicited unlawful
sexual activity with a minor through a single use of a computer device
prior to traveling to meet the minor for unlawful sexual activity, double
jeopardy principles would preclude convictions under both subsections.
See § 775.021(4)(b)3., Fla. Stat. (2011) (intent of Legislature is to
convict and sentence for each criminal offense committed in the course
of one criminal episode or transaction except for . “[o]ffenses which are
lesser offenses the statutory elements of which are subsumed by the
greater offense”); see also Pizzo v. State, 945 So.2d 1203, 1206 (Fla.
2006) (defendant is placed in double jeopardy where, based on the same
conduct, the defendant is convicted of two offenses, each of which does
not require proof of a different element). 

Pinder, 128 So. 3d at 143 (finding that Pinder’s convictions did not violate double

jeopardy because they were separate, distinct and occurred over eight days).    
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Murphy was cited by the First District in its December 30, 2013 opinion

affirming Mr. Hernandez’s judgment and conviction.  See Exh. A.  Additionally,

Murphy expressly and directly conflicts with Hartley, Shelley, and Pinder.  Counsel

for Murphy filed Hartley as supplemental authority with this Court and Murphy is

awaiting a decision in Shelley.  Moreover, the Second District certified conflict with

Murphy in its decision in Shelly, which has been accepted for review and oral

argument is scheduled for December 2, 2014.  Shelley v. State, 134 So.3d 1138, 1141

(Fla. 2d DCA), pending rev., SC14-755 (Fla. 2014). Therefore, Mr. Hernandez’s case

should also be accepted for review under Jollie to promote uniformity of decisions.

Finally, although Mr. Hernandez’s appointed appellate counsel did not assert

a double jeopardy claim in his initial or reply briefs filed with the First District, the

issue could have and should have been raised as fundamental error as Mr. Hernandez

went to trial rather than plead guilty to the two counts. See generally Novaton v.

State, 634 So. 2d 607 (Fla. 1994)(negotiated plea waives double jeopardy claim).

Appellate counsel readily admitted that he should have raised the double jeopardy

issue and the conflicting DCA opinions in the briefs he filed in the First District.

After the First District denied Mr. Hernandez’s motion to certify conflict, it certified

conflict with Hartley on this same double jeopardy issue in several other cases.  See

Griffis v. State, 133 So. 3d 653, 654 (Fla. 1st DCA 2014); Elsberry v. State, 130 So.

3d 798 (Fla. 1st DCA 2014); Cantrell\ v. State, 132 So. 3d 931, 933 (Fla. 1st DCA
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2014), all of which are pending review in this Court.  Thus, but for the ineffectiveness

of appointed appellate counsel for failing to raise the issue, the First District likely

would have certified conflict. 

Appellate counsel’s other instances of ineffectiveness, which were detailed at

length in Mr. Hernandez’s Amended Verified Amended Motion to Reinstate or

Petition for Belated Discretionary Review filed in case no. SC14-801, are another

basis for jurisdiction.  Appointed counsel never informed Mr. Hernandez that either

appointed counsel or Mr. Hernandez, pro se, had the option of filing a petition for

certiorari review for any of the First District’s opinions or orders.  Failure to do so

was error.  Sims v. State, 998 So.2d 494, 498-502 & n.6 (Fla. 2008). Also, counsel’s

various misrepresentations in his letters caused Mr. Hernandez to believe that there

was no other option available to him other than a post conviction motion. Finally,

appellate counsel did not forward a copy of the January 30, 2014 order, denying the

motion for certified question.  Appellate counsel has an obligation to deliver a copy

of the decision to the client because jurisdiction cannot be invoked without a copy of

the order.  Id. at 498-499, 500 n.6 (citation omitted). 

“A claim of ineffective assistance may be considered during the direct appellate

proceedings if the ‘ineffectiveness is apparent on the face of the record and it would

be a waste of judicial resources to require the trial court to address the issue.’”  Id.

(citations omitted).  Rather than making Mr. Hernandez file a Rule 3.850 motion and
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waste the precious time and resources of the Court that are involved in the litigation

of a Rule 3.850 motion, this Court should “address this ineffective-assistance claim

at the first opportunity.”  Id.  Discretionary review is the proper forum in which to

remedy this ineffective assistance of appellate counsel, which occurred during the

direct first appeal and is apparent on the face of the record.  Id. at 501-02 (citations

omitted); see Fla. R. App. P. 9.141(c)(6).

This Court is empowered to grant Mr. Hernandez any relief to which he is

entitled in the interests of justice. Fla. R. App. P. 9.140(i).  Accordingly, this Court

should accept this case for review to promote justice and uniformity.   Sims, 998

So.2d 498-502 & n.6; Fla. R. App. P. 9.141(c)(6).

CONCLUSION

Mr. Hernandez respectfully requests that this Honorable Court accept the

instant case for review, quash the First District’s decisions, and vacate Mr.

Hernandez’s judgment and sentence. 

Respectfully submitted,

/s/ Michelle P. Smith
Michelle P. Smith
Florida Bar Number 389382
Law Office of Michelle P. Smith, 
827 Menendez Court
P.O. Box 1788
Orlando, Florida 32802-1788
Tel. 407-601-6700, Fax 888-614-3231

         Email: michellesmith@mpsmithlegal.com
Counsel for Appellant Hernandez
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  Attorney
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